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Irrevocable Judgments 


ry 

| HE STARKWEATHER EXECUTION has given us another spectacle of capital 
punishment in action. One benefit is certain—this man will never kill again. 
But the people of Nebraska could have gained that assurance by bette: 
means than committing the same ghastly act for which Starkweather was 
punished. 

A letter from a prison inmate seriously contends that the death penalty 
is preferable to life imprisonment. He paints a tragic picture of the for- 
gotten “lifer” for whom no mail ever comes, waiting for death. Actually 
many lifers have been set free, on parole or on proof of their innocence. 
sut in any event, the prisoner's interests are second to those of society as 
a whole. A society which forbids the taking of human life should set the 
example and abide by its own command. 

All human beings, including judges, make mistakes, and all judicial 
systems provide the means for their correction. Most executions like Stark 
weather’s take place only after numerous appeals have been taken and 
denied. But mistakes sometimes come to light only alter a lapse of years. 
A system which permits the imposition of an irrevocable penalty, render 
ing impossible the subsequent correction of a judicial mistake, deprives 
every citizen of the full measure of the rights that ought to be his under 


the criminal law. 
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NATIONAL CONFERENCE HEADS FALL 


ry 

I HE National Conference on Judicial 
Selection and Court Administration which 
was approved by the American Judicature 
Society's board of directors at its February 
meeting has been scheduled for Novembe1 
22? through 24 in the Edgewater Beach Ho- 
tel, Chicago. 

On August 6 representatives of the Amer- 
ican Judicature Society, the American Bar 
Association and the Institute of Judicial 
Administration, Inc., met at the invitation 
of the Society to work out plans for the 
holding of the Conference under the joint 
sponsorship of the three organizations. 

Tentative plans call for the opening of 
the Conference Sunday noon, November 
22, followed by two full days of conference 
sessions, including addresses by leading au- 
thorities and public figures and panel dis- 
cussions in which every conference regis- 
trant will participate. Further announce- 
ment will be made at the annual meeting 
in Miami Beach, and full details will ap- 
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MEETING PROGRAM 


pear in the October Journal. 

A breakfast meeting of the American 
Judicature Society on the morning of Fri- 
day, November 13, will be one of the fea- 
tures of the Southern Regional Meeting of 
the American Bar Association to be held in 
the Hotel Peabody, Memphis, ‘Tennessee, 
November 12 through 14. The program 
will feature reports on judicial administra- 
tion problems and progress in the states 
represented at the meeting. Further an- 
nouncement of this meeting also will be 
published in the October Journal. 

The forty-sixth annual meeting will be 
held in the Gaucho Room of the Americana 
Hotel, Miami Beach, at 8:00 a.m., August 
26. The full text of the address of Sir 
George Coldstream on “Judicial Appoint- 
ments in England’ is published in this 
issue, copies of which will be available 
immediately after the meeting. Names of 
officers and directors for the coming year 
will be printed in the October Journal. 


JUDGES AS LOBBYISTS 


A sr. LOUIS Newspaper reported that dur- 
ing debate on a judicial salary bill in the 
Missouri legislature a number of judges 
were watching from the balcony, and criti- 
cism of lobbying by judges was voiced from 
the floor. 

Just what the judges had been doing we 
do not know, and perhaps the criticism was 
unwarranted. If a judge does actively work 
for passage of such a bill, there are two 
ways of looking at it. Judges are people, 
and it is not improper for their interests 
to be represented just as those of other 
people are. A lobbyist, however, must at 
times be an advocate, a salesman, a horse 
trader, even on occasion a supplicant. None 


of the lobbyist’s poses is really consistent 
with the dignity of judicial office. Further- 
more, a judge who has so appeared may 
later find himself embarrassed when a law- 
yer-legislator stands in court before him. 

The fight for adequate judicial salaries 
is only incidentally for the personal benefit 
of the judges; it is mostly to promote the 
better administration of justice. As such, 
it is a major responsibility of the organized 
bar. Due respect for the prestige of both 
bench and bar suggests that the lawyers, 
rather than the judges, should bear this 
burden, and the judges should take it on 


only if the lawyers fail to do so. 





IN ENGLAND 


by 


Sir George Phillips Coldstream, K.C.B. 


I DEEPLY appreciate the honour you have 
done me in allowing me to say a lew 
words about our problems of judicial selec- 
tion. Our common end in this field on both 
sides of the Atlantic is simple—to find the 
best man. But of the means to be employed 
I would urge this: that the means of selec- 
tion are not to be treated as matters merely 
technical, to be settled only by experts on 
the basis of nice calculation. The means of 
selection seem to me, on the contrary, to 
raise political and moral issues of the 
greatest importance. For they involve, do 
they not, the choosing of those by whose 
judgment all right thinking citizens are 
content to be judged: to our democratic 
way of thinking the judges are the very 
guardians of our liberties. When such is- 
sues are at stake, is it for one moment 
likely that we shall find in all countries 
and at all times a common approach as to 
the means of choice? And so it is that we 
in the British team are so glad to have this 
wonderful opportunity of hearing about 
your systems, your means to this desirable 
common end of finding the best man. I am 
proud to have been chosen to say a few 
words to you about the methods that have 
commended themselves to us. 

You know, I think, that in England the 
selection of the judges rests, practically 
speaking, with the Lord Chancellor of the 
day, who is at the same time a Minister of 
the Crown responsible to Parliament; the 
-head of the independent judiciary and a 
member and the speaker of the House ol 
Lords, the senior legislative component of 
our Parliament. He is, you may say, a com 
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THE LORD CHANCELLOR'S OFFICE is in the House 
of Lords, below Victoria Tower in the Palace of W est- 
nuniste;. 
plete refutation of Montesquieu’s theory of 
the separation of powers in the state. 

Now, although our judges are Her Maj 
esty’s judges, and swear their oaths of al 
legiance to the Sovereign, the Queen acts in 
this field as in others, constitutionally: that 
is to say on the advice of a minister respon 
sible to Parliament. ‘The Lord Chancellor, 
with certain exceptions, is her adviser on 
the selection of judges. 

This concentration of judicial patronage 
in a single pair of hands may sound to you 


THE WOOLSACK, the seat of the Lord Chancellor, 
may be seen directly in front of the throne. The House 
of Lords, when sitting as a court is the highest judicial 
body in England. 
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unbearably authoritarian; but such a view 
would, I submit, ignore the peculiar nature 
ol the structure of the legal profession in 
our country. If you will bear with me, | 
want to bring to your attention certain fea- 
tures of that structure which, as I believe, 
support the system of selection by the Lord 
Chancellor. 


Structure of England’s Legal Profession 


First, there is the division between the 
barristers and the solicitors, the different 
training, the corporate life of the four Inns 
of Court which train the barrister in the 
traditions and manners of his profession 
and makes him a member, if you like, of 
a race apart. 

Secondly, there is the important point 
that our judges are chosen exclusively from 
the ranks of the barristers, usually from the 
leading Queen’s counsel of the day, occa- 
sionally from the ranks of very prominent 
juniors. 

‘Thirdly, there is the concentration of 
our system in the great city of London, 
which means that the judges and the lead- 
ing barristers are meeting and rubbing 
shoulders professionally and socially on 
many occasions throughout the year. ‘This 
is as good for the judges as it is instructive 
for the barristers. 

Fourthly, it is traditional that the Prime 
Minister will not select a man to hold the 
oflice of Lord Chancellor in his cabinet un- 
less he is a man who enjoys the confidence 
of the legal profession as a whole, but par- 
ticularly the confidence of the judges and 
of the bar. He will usually be a man who 
has himself had a big practice at the bar. 
sefore he reaches the Woolsack he may 
have served in other ministerial offices as 
a Law Officer, Attorney General or Solici- 
tor-General, perhaps as Home Secretary or 
even Foreign Secretary. ‘That was the ex- 
perience of many great chancellors of re- 
cent memory, such as Haldane, Buckmaster, 
sirkenhead, Douglas Hogg, Simon. Some- 
times a very distinguished judge is ap- 
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pointed who has not previously held min- 
isterial office. Modern examples are Lord 
Sankey, Lord Maugham and Lord Simonds. 
ut all Lord Chancellors, you may take it, 
are, and I hope ever will be, men who are 
thoroughly known and respected by the 
legal profession long before they reach the 
Woolsack. 

It is this personal quality in the Lord 
Chancellor of the day that enables him to 
perform the difficult and anxious task ol 
selecting the members of the judiciary. In 
the process of selection he acts, and is 
trusted to act, judicially, that is without 
fear or favour, affection or ill-will. And 
thus the system works because, as Rousseau 
pointed out “the nature of things does not 
madden; only ill-will does.” 

Nor will the Lord Chancellor lose the 
common touch in his elevation to the 
Woolsack. He will remain a bencher of his 
Inn, with no greater right than any othe 
bencher and remaining in his place in the 
hierarchy of the bench. Thus he remains 
subject to the pressures of the professional 
and social criticisms of his intimates, with 
whom and against whom he has fought dur- 
ing his days at the bar. 

Now a word about the technical processes 
of selection which are available to the Lord 
Chancellor. | am not going to disclose all 
the arcana imperit: this would certainly be 
my last day in office if I did that. But you 
will not suppose that when a vacancy oc- 
curs on the bench, it may be quite sud- 
denly, the Lord Chancellor simply picks up 
his Law List, glances at the list of Q.C.’s 
and marks a name with a cross. The process 
is, in a sense, continuous. A new Lord 
Chancellor coming fresh to the Woolsack 
will no doubt have his own ideas about 
suitable candidates for the bench (alter 
all, he knows the bar and he knows the 
judges), but he will probably pay attention 
to what his predecessor has done and what 
he was thinking of doing before he stepped 
down from the Woolsack. It is my job to 
see that the baton, the whole baton, and 
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nothing but the baton, is passed on from 
chancellor to chancellor. 

His primary sources of information are, 
of course, the judges themselves, who are 
seeing leading counsel and the most promis- 
ing juniors in court day after day through- 
out the year and have excellent opportuni- 
ties of judging their abilities and assessing 
their aptitude for judicial office. In particu- 
lar the Lord Chancellor has the enormous 
advantage of being able to call on the as- 
sistance of his chief judicial lieutenants: 
the Lord Chief Justice, the Master of the 
Rolls, the President of the Probate, Divorce 
and Admiralty Division. For it is not only 
the individual qualities of the possible 
candidates which need consideration when 
a vacancy arises, but the ebb and flow of 
litigation gives rise to special problems. On 
the occurrence of a vacancy it may be found 
that more judges are needed at the moment 
in a particular division, with the result that 
a man suitable for appointment to the Di- 
vorce Division, for example, may be pre- 
ferred to an outstanding barrister whose 
experience lies in a different class of busi- 
ness. Perhaps the pressure of business may 
positively demand the appointment of a 
man likely to make an expeditious judge. 
All these things will, or may be, the object 
of discussion between the Lord Chancellor 
and the heads of divisions. 

But, at the end of the day, the choice 
lies with the Lord Chancellor, and it is 
indeed a grave responsibility. I betray no 
secrets when I say that on more than one 
occasion a distinguished judge whom the 
Lord Chancellor has been consulting about 
a particular vacancy has said to me, “Thank 
God I haven't got to decide between A and 
B.”” Moreover the Lord Chancellor must 
know and understand thoroughly the out- 
look and character of the judges whose 
opinions he will take. Some of the greatest 
judges seem to find it virtually impossible 
to speak ill of any possible candidate. All 
these things must be taken into account. 

The choice is, of course, enormously im 
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portant, for the country and for the in- 
dividual concerned. For, as you know, our 
judges are held in the greatest esteem and 
they are virtually irremovable. It is said 
that their social and moral position in the 
country is out of all proportion to their 
economic standing, if I may so term it. Cer- 
tainly with us, save in the rarest instances, 
no counsel, however large his earnings, is 
regarded as so important a figure as a judge 
of the High Court. As Mr. Justice Devlin 
has observed, “No one who has held the of- 
fice can fail to be conscious of the power that 
flows, not from any quality of his own, but 
from the position that has been made for 
him by the judges of England.” 

So you see, a mistake in selection is a very 
bad mistake have far 
reaching and long continuing results. Yet 
who can be sure, when it is the very heart 
of man, the inner core of character, which 
must be assessed, that a mistake will not be 
made? I am not being cynical when I sug 


indeed, and may 


gest that it is not altogether surpising that, 
in general, the public and the legal profes 
sion seem to be content to leave it all to the 
Lord Chancellor. 


Prime Minister Consults Lord Chancellor 


I want, if I may, to add a word of quali 
fication about the Lord Chancellor's re 
sponsibility. 

Many ol you are aware that recommenda 
tions to the Queen for the appointment of 
the most senior judges, the Lords of Appeal 
im Ordinary, the Lord Chief Justice, the 
Master of the Rolls, the president of the 
Probate, Divorce and Admiralty Division, 
and the Lords Justices of the Court of Ap 
peal, are made not by the Lord Chancellor 
but by the Prime Minister. 

sut you may be sure that the Prime Min 
ister will not neglect to consult the Lord 
Chancellor: indeed there are some who con 
sider that it would be virtually unconstitu 
tional for the Prime Minister to fail to do 
so. I do not myself subscribe to that view, 
but practically speaking, no Prime Minister 
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would dream of recommending a judicial 
appointment to the Queen unless he had 
first consulted the man who is, after all, the 
chief legal personage in his political cabinet. 


No Surrender to Politics 


You may ask whether the Prime Minister 
would be more tempted to allow politics to 
affect his choice than the Lord Chancellor. 
The temptation to do so is obviously 
greater, but in modern times, and certainly 
in my experience, I can think of no occa- 
sion upon which a surrender to obvious 
political advantage has been made. ‘The 
present Lord Chancellor, Viscount Kilmuir, 
remarked to me the other day that he can 
think of only two of his long line of prede- 
cessors who could be accused of having al- 
lowed politics to affect their judicial ap- 
pointments. No Prime Minister or Lord 
Chancellor ought to overlook the claims of 
members of the House of Commons which 
in the past has supplied so many of our 
greatest judges. It is said by some that it is 
positively desirable that before a man comes 
to the bench, he should have had the kind 
of contact with political opinion which is 
involved in election to the House of Com- 
mons; that he should have learned how 
laws are made and how the minds of men 
engaged in making them are swayed. I 
doubt whether this is a popular view with 
the bench and bar in England at present, 
partly perhaps because fewer and fewer of 
our leading barristers, be they queen’s 
counsel or juniors, are finding it possible 
to combine a heavy practice at the bar with 
laborious work in the House of Commons. 
‘That is one, and as I think most unfortu- 
nate, result of the comparative severity of 
our economic climate and the relentless 
pressure of modern life. 

Now this is all rather serious at breakfast 
time, and hardly conducive to digestive 
comfort, but perhaps I should add briefly 
just a few of those facts and figures which, 
as the British fondly believe, the Americans 
are eager to assimilate. 


tHE AMERICAN JUDICATURE SOCIETY 


Vol. 43, No. 2 


Over what numbers does the Lord Chan- 
cellor’s patronage extend? There are nine 
law lords in the House of Lords: nine mem- 
bers of the Court of Appeal, including the 
Master of the Rolls; and 44 judges of the 
High Court including the Lord Chief Jus- 
tice and the President of the Probate, Di- 
yvorce and Admiralty Division. ‘That makes 
63 members of the English and Welsh su- 
perior judiciary. In addition there are five 
members of the superior judiciary in North- 
ern Ireland, for whom the Lord Chancellor 
is responsible, too. He has no responsibility 
in Scotland. So much for the higher judi- 
ciary. 

‘Then there are 69 county court judges, 
35 metropolitan magistrates, 14 provincial 
stipendiary magistrates, 99 recorders, and 
41 masters and registrars of the Queen’s 
Bench, Chancery, and Probate, Divorce and 
Admiralty Divisions, including the Court 
of Protection, the Court of Bankruptcy and 
the ‘Taxing Office, as well as a number of 
other minor judicial personages. ‘Then, too, 
there are the lay magistrates, the great un- 
paid, who try far and away the greatest 
proportion of criminal cases in our country. 
There are 16,000 of them, and they are 
nearly all appointed by the Lord Chan- 
cellor. 

As if that were not enough, Parliament 
has recently cast upon the Lord Chancellor 
the burden of appointing the legal chair- 
men to a very large number of what we call 
administrative tribunals, apart from the 
ordinary law courts—rent tribunals, pen- 
sions appeal tribunals and the like. This 
means a further 800 or 900 appointments. 

So you can see the enormous importance 
of the support of the Woolsack by the 
whole of the legal profession, which enables 
the Lord Chancellor to ask for advice in 
any quarter at any time and to keep his 
eye on promising recruits, as he himselt 
can do when sitting as a judge in the House 
of Lords or in the Judicial Committee of 
the Privy Council. 


(please turn to page 55) 








Internal 


Operation 


of the 


UNITED STATES SUPREME COURT 


by Tom C. Clark 


MR. JUSTICE CLARK delivered this address 
at a Conference on Judicial Administration 
conducted by the American Judicature So- 
ciety in Miami, Florida, on April 15 as a 
part of the Eleventh Conference of the Inter- 


{merican Bar Association. 


I fis A DistINcY pleasure and privilege for 
me to be present with you, my _ brother 
lawyers of the Western Hemisphere. Your 
bar symbolizes the good neighbor policy 
that we have not just talked about—we have 
lived it. As our distinguished Charles Rhyne 
so eloquently said only today, we can make 
much progress in the transformation of ‘the 
whole world from a rule of terror to a rule 
by law.” It is significant that his first sug- 
gested step was “to bolster that rule within 
our nations by crystallizing public opinion 
upon its strength and weaknesses at home.” 
As Mr. Rhyne said, “Where law is strong 
individual freedom is strong, and where law 
is weak personal freedom is non-existent.” 

Perhaps the one thing that holds us 
closer together is the mosaic of our law— 
particularly our constitutional doctrine. On 
this account, as we progress, our constitu- 
tional decisions will have common currency 
in the Americas. The chief difference in 
our procedure has to do only with the use 





of juries. We use the grand jury to prefer 
charges and the petit jury to determine 
them. I understand juries in your countries 
are used in libel actions, with Mexico and 
Brazil the exceptions. The system is so 
firmly imbedded in our practice that only 
recently the Judicial Conference of the 
United States issued a pamphlet on petit 
juries and the Section of Judicial Adminis 
tration of the American Bar Association has 
prepared one on grand juries. Anyone in 
terested may secure additional details by 
writing me in Washington. 

Now as to these fundamental principles 
on which our systems are equally based, we 
of the Americas believe: ‘That our peoples 
have natural, unalienable rights secured 
through Bills of Rights and the doctrine of 
judicial supremacy; that the Great Writ 
shall always be available in the protection 
of the same; that our courts shall always 
be independent and free, standing both as 
a bulwark against the exercise of arbitrary 
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power by government and the guarantor of 
equal justice under law in the balancing of 
private rights and public wrongs; that our 
governments, our courts and our law are 
entitled to and must have respect and obe- 
dience. These things we not only believe 
but in their support we join hands and 
pledge our faith and honor. 

All of these things are the essence of lib- 
erty—objectives “founded on constitutional 
precepts,’ as our distinguished brother 
Bremauntz of the Republic of Mexico has 
so well said. And, as he continued, it can 
be attained only “on motives and social and 
political facts giving birth to postulates and 
rights established by the Magna Garta and 
other great Bills of Rights, as well as legisla- 
tive acts.”” On the judiciary rests the appli- 
cation of these antecedents to present con- 
ditions and situations. 


The Process of Adjudication 


In view of these considerations it was 
thought fitting that I might bring to you 
an intimate and personal insight into the 
processes of adjudication whereby our Su- 
preme Court applies these great principles 
to every-day living. It shall be just a few 
informal thoughts on judicial administra- 
tion at our highest level. 

It was Lord Coke who said: “The Court 
is aptly resembled to a clock which hath 
within it many wheels and many motions; 
all, as well the lesser as the greater, must 
move but after their proper manner, place 
and motion; if the motion of the lesser be 
hindered, it will hinder the motion of the 
vreater.” Let us first see what controls the 
movements of our Court. 

The jurisdiction of the Court is set out 
in Article III of the Constitution. In addi- 
tion to prescribing certain jurisdictional 
limits it authorizes the Congress to lay 
down further restrictions. Congress has ex- 
ercised that authority by enacting laws from 
time to time, most of which have been codi- 
fied in the United States Code. As thus de- 
fined by the Constitution and by statute, 
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Supreme Court jurisdiction is of two gen- 
eral types: original and appellate. The 
original jurisdiction is very narrow—limited 
generally to actions between states or a 
state and the federal government, or to 
cases affecting ambassadors of foreign na- 
tions—and is thus seldom exercised. In very 
few terms does the Court dispose of more 
than two or three such cases; sometimes an 
entire term will expire without the Court's 
having disposed of a single original case. 

The Court’s appellate jurisdiction is of 
three general types: by appeal, by writ of 
certiorari, and by certified questions. A 
case comes up by certified question when 
a Court of Appeals or the Court of Claims 
is of the opinion that a legal issue involved 
in a case before it should be decided by the 
Supreme Court. It frames the issue in the 
form of a question and asks the Court for 
instructions thereon. This type of jurisdic- 
tion also is seldom drawn into play. Thus 
the vast number of cases handled by the 
Court are those cases coming to it by appeal 
or by a petition for a writ of certiorari. The 
number of such cases ranges between 1,600 
and 1,850 each term. 

Jurisdiction by appeal is said to be an 
“obligatory” jurisdiction. By that, it is 
meant that when a case properly comes be- 
fore the Court, the appealing party is en- 
titled as a matter of right to have the Court 
exercise its jurisdiction and decide the case 
one way or another. As a consequence, this 
type of jurisdiction is more narrowly drawn 
than is the certiorari jurisdiction which we 
will discuss presently. In general, a party has 
a right to appeal (1) from any federal court 
decision declaring an Act of Congress un- 
constitutional (if the United States is a 
party); (2) from an order granting or deny- 
ing an injunction in any case required to 
be heard by any three-judge federal district 
court; (3) in any case where a federal court 
of appeals has declared a state statute to 
be invalid under the Constitution or laws 
of the United States; or (4) from a final 


judgment of a state court declaring a fed- 
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eral statute unconstitutional or upholding 
a state statute against a claim of invalidity 
under the laws or Constitution of the 
United States. Approximately 9% of the 
cases which come before the Court are pre- 
sented by appeal. 

The Court’s certiorari jurisdiction is 
very broad—extending generally to all cases 
in the federal courts, and all cases in state 
courts where the controlling issue is one 
arising under the United States Constitu- 
tion or under federal laws or treaties. 

The Court’s jurisdiction over writs of 
certiorari is entirely discretionary. By that, 
I mean that the Court may decide to take 
the case or not, as it sees fit. Incidentally, 
a petition is granted on only four affirma- 
tive votes from among the nine Justices. By 
a careful exercise of this discretion, the 
Court can devote its limited time and 
energies to those cases involving the more 
important issues. As the late Chief Justice 
Vinson once said, in an address before the 
American Bar Association: 


The Supreme Court is not, and nevei 


has been, primarily concerned with the cor- 


rection ol errors in lower court decisions. 


The debates in the Constitutional GConven- 
tion make clear that the purpose of the 


establishment of one supreme national tri- 
bunal was, in the words of John Rutledge 
of South Carolina, ‘to secure the national 
rights and uniformity of judgments.’ The 
function of the Supreme Court is, therefore, 
to resolve conflicts of opinion on federal] 
questions that have arisen among lowe: 
courts, Lo pass upon questions of wide im. 
port under the Constitution, laws and trea- 
tics of the United States, and to exercise 
supervisory power over lower federal courts. 
To remain effective, the Supreme Court 
must continue to decide only those ques. 
tions whose resolution will have immediate 
importance far beyond the particular facts 
and parties involved. (Address of Sept. 7, 
1949, Stern & Gressman, Supreme Court 
Practice, p. 107.) 


You are probably curious as to how all 
this works out in practice. Taking the last 
term as an example (Oct. Term 1957), the 
Court disposed of 1,646 cases. These in- 
cluded one case under the Court's original 
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jurisdiction; no certified questions; 139 ap- 
peals; and 1,506 petitions for certiorari. Of 
the latter, 1,326 (or 81%) were disposed of 
by a simple denial of certiorari, leaving 319 
(19%) of the appellate cases which were 
disposed of “on the merits.”” About two- 
thirds of the latter (200 cases) came from 
federal courts; the balance (119) coming 
from the various states. 


Constitutional and 
Congressional Restrictions 


In exercising its jurisdiction, the Supreme 
Court is subject to numerous limitations. 
Fundamental among these limitations are 
the checks and balances which form an in- 
tegral part of our system of government. 
The founding fathers of our country dis- 
tributed the powers of government in such 
a way that both the President and the Con 
gress have certain controls over the Court. 
The President nominates the Justices; the 
Senate possesses the power of confirmation. 
The Supreme Court has but one irrevoca- 
ble source of jurisdiction—original—which, 
as I have outlined, is a very narrow one. In 
all other cases its jurisdiction depends en- 
tirely upon “such regulations as the Con- 
eress shall make.” Moreover, the Court has 
no army to enforce its decrees. Every school 
child in this country has heard of the apoc- 
ryphal comment attributed to President 
Andrew Jackson in 1832, following one 
of the Court’s more controversial opinions, 
written by the great Chief Justice, John 
Marshall. Jackson is supposed to have said, 
“Well, John Marshall has made his deci 
sion, now let him enforce it.” Furthermore, 
the Court has no treasury from which to 
draw financial support. ‘The Congress pro 
vides at the moment less than two million 
dollars per year for the Court's operation. 

Nevertheless, any combination of five of 
its members—so long as Congress leaves its 
composition at nine—wields sufhicient power 
to overturn the action of either or both of 
the coordinate branches, if that action is 
presented in a case or controversy. You will 
note the if, for the Court is not a “Council 
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of Revision” exercising a veto power, but is 
largely a passive instrument of judicial in- 
terpretation. It translates, as my late brother 
Robert Jackson often said, “into current 
commands and contemporary application” 
the provisions of our Constitution and the 
laws enacted thereunder. 


Self-Imposed Limitations 


In addition to the restrictions laid down 
in the Constitution and by the Congress, 
heretofore mentioned, the Court has other, 
self-imposed limitations upon the exercise 
of its power. ‘The case or controversy pre- 
sented must be a genuine dispute raising a 
substantial question. ‘The Court does not 
deal in advisory opinions, moot questions, 
nor political issues. ‘Traditionally it shies 
away from deciding constitutional ques- 
tions, not rendering such a decision unless 
it is absolutely necessary to the disposition 
of the case. And even though a substantial 
constitutional issue is presented it will not 
be passed upon if the case can be disposed 
of on a non-constitutional ground. An ap- 
peal from the highest state court is dis- 
missed if that court’s judgment can be sus- 
tained on an independent state ground. A 
statute is not construed unless the com- 
plaining party shows that he is substantially 
injured by its enforcement. An attack on 
an Act of Congress on constitutional 
grounds is by-passed in the event a con- 
struction of the statute is fairly possible by 
which the constitutional question may be 
avoided. And, finally, the certiorari system, 
authorized by Congress 30 years ago, re- 
quires, as I mentioned, the affirmative vote 
of four justices before a petition is granted. 

With these jurisdictional, as well as sua 
sponte, restrictions in mind, what occurs? 

Between the day of argument and the 
time of decision I often wondered myself 
as I sat at the bar of the Court in the chair 
reserved for the Attorney General. After 
sitting there for over four years it became 
my good fortune to become one of the 92 
lawyers in American history to learn at first 
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hand what goes on behind the heavy purple 
curtain that separates the open courtroom 
from the closed conference chamber. 

My choice of subjects—the unsung works 
of the Court—was influenced by what in 
motion picture parlance might be called a 
“theme song” of Chief Justice Hughes. Be- 
fore each of the annual meetings of the 
American Law Institute during his incum- 
bency he spoke of the administrative prob- 
lems facing the Court, most of which he 
feared the lawyers “but little understood.” 
Ife pointed out that some lawyers thought 
there was some “‘mystery about [the certi- 
orari] work” of the Court, which mystery 
the Chief belied and insisted “should be 
dispelled.” He found that “some think that 
applications .. . are distributed among the 
Justices ratably. . . . Others think the Jus- 
tice assigned to a circuit deals with appli- 
cations from the circuit.” My associate, the 
beloved Robert H. Jackson, some 20 years 
later added with a twinkle in his eye: 

A suspicion has grown at the bar that 
the law clerks (of which each of us has two, 
save the Chief, who has three) constitute a 
kind of junior court which decides the fate 
of certiorari petitions. This idea of the law 
clerk’s influence gave rise to a lawyer’s wag- 
vish statement that the Senate no longei 
need bother about confirmation of justices 
but ought to confirm the appointment of 
law clerks. 

In fact, during my 10 years on the Court 
I have been asked by prominent lawyers, 
who should know better, to please speak 
to my law clerks about their petitions. 

Everyone may know what happens in our 
courtroom. Likewise some become familian 
with the details of our schedule calling for 
argument of counsel during a two-week 
period, followed by two weeks of recess. 
Argument sessions run from Monday 


through Thursday. On our regular docket 
each party at argument is allowed one hour. 
unless by reason of the nature of the ques- 
tion the case is transferred to the “Summary 
Calendar” and the time is cut in half. On 
Friday we sit in conference. The period of 
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recess is devoted to opinion writing and the 
study of appeals and certiorari petitions. 

How much time does each Justice have 
at conference on Friday of each argument 
week? Does conference discussion shed more 
heat than light? What is the demeanor of 
the Justices? Let us go from the austere 
courtroom—from the friezes depicting the 
law-givers, the Greek Ionic columns and 
the heavy draperies—to the oak-paneled 
conference chamber and see what is going 
on there. Over the mantle facing the large 
rectangular conference table is a portrait 
of Chief Justice Marshall, the fourth Chiel 
Justice by number but the first in stature. 
Around this table are nine chairs, each 
bearing the nameplate of a member of the 
Court. At the south end sits the Chief Jus- 
tice, and at the north, Mr. Justice Black, 
the senior Associate Justice. On the sides, 
in order of seniority, sit the remaining 
Associate Justices. Bookcases from floor to 
ceiling line the walls containing all the 
opinions of the federal courts. Here the 
Court meets in conference at 11 a.m. on 
each Friday during or preceding an argu- 
ment week, and rarely does it rise before 
5:30 p.m. 


Friday Conference Procedure 


Only the Justices are present at confer- 
ence. There are no clerks, no stenographers, 
no secretaries, no pages. This long-estab- 
lished practice is based on reason. ‘The 
Court must carry on these Friday confer- 
ences in absolute secrecy; otherwise, its judg- 
ments might become prematurely known 
and the whole process of decision destroyed. 
We therefore guard its secrets closely. ‘There 
must be no leak. But leak or no leak, the 
Court for over half a century has followed 
this practice. It seems that this alone might 
require its continuance for as Woodrow 
Wilson once said, “Our democratic state 
was not a piece of developed theory but a 
piece of developed habit. It was not created 
by mere aspirations or by new faith—it was 
built up by slow custom.” This and other 
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traditions of the Court lead me to the ob- 
servation that the President's adage applies 
equally to us. 

Upon entering the conference room, each 
Justice shakes hands with those present, an 
other custom begun by Chief Justice Fulle 
and hence dating generations back. We first 
take out our assignment sheets or lists olf 
cases for the day. As you know, the only 
power of the Court is to decide lawsuits be 
tween litigants with real interests at stake. 
‘The Court can proceed only through the 
judicial process. ‘This precludes the making 
of advisory opinions, even to the President. 


‘The Court is therefore a passive instrument. 


Sul! the Court decided over 1,800 ques 
tions last term, which began the first Mon 

day in October, as provided by statute, and 
continued until we had cleared our dockets, 
which was on the next June 30. There was 
an average of over 70 cases on each list 
covering all of the conferences held during 
the term; the longest list included over 350 
cases, the shortest less than 40. Our conte 

ence lasts about six hours; so this would a! 

low on the average about five minutes to 
each item on the list, or half a minute to 
each Justice. Perhaps this lim’ted time 
brought Mr. Justice McReynolds to the 
conclusion that “an overspeaking judge ts 
no well-tuned cymbal.” However, the Court 
is saved from being hopelessly bogged down 
hy the elimination by consent of those cases 
that no Justice finds worthy of discussion. 


The Chief Justice starts the conference by 
calling the first case on the list and discuss 
ing it. He then yields to the senior Associate 
Justice and on down the line seniority-wise 
until each Justice who wishes to be heard 
has spoken. ‘There is no time limitation. 
The order is never interrupted nor is the 
speaker. Another tale going the rounds of 
the Court has to do with a conference of 
many terms back while the late Justices 
Harlan and Holmes were on the Court. 
Harlan was presenting his view of a case 
with which Holmes evidently did not agree. 
In the midst of Harlan’s argument, Holmes 
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interrupted with the sharp remark, “That 
won't wash! ‘hat won’t wash!” Justice 
Holmes often greeted Justice Harlan as 
“my strong hearted friend,” but he had 
never chided him about his legal conclu- 
sions. Harlan, too, was strong minded and 
never turned away from a fight. In this re- 
gard his opinions show that he wielded a 
wicked pair of horns and often got his ad- 
versary out on both of them. Holmes, on 
the other hand, was the rapier type that 
cut so quickly one did not know his head 
was off until he attempted to turn it. Fortu- 
nately, the Chief Justice at the time was 
Melville Fuller. He had already discussed 
the case and his position was similar to that 
of Harlan. When the diminutive but coura- 
geous, silver-haired Chief Justice realized 
that all was not well between his brothers, 
he quickly spoke up, saying, “That won't 
wash, eh! Well, I'm scrubbing away, any- 
how.” A tense situation passed over during 
the ensuing laughter. 


Voting Method 


After discussion of a case, a vote is taken. 
We each have available a large docket book, 
evidently, from its appearance, handed 
down to us by the first of the Justices. It 
has a hinge on its flyleaf which is kept 
locked. ‘There we keep a record of the votes. 
Ever since John Marshall’s day the for- 
mal vote begins with the junior Justice and 
moves up through the ranks of seniority, 
the Chief Justice voting last. Hence the 
juniors are not influenced by the vote of 
their elders! While it takes five votes to 
decide a case, it takes only four to grant a 
writ of certiorari. In this manner, as Jus- 
tice Van Devanter explained to the Con- 
gress back in 1925, the Court makes certain 
that any case deserving argument is afforded 
it. I might point out there that only 13% 
of the petitions filed last term were granted. 
Less than 2% were state court cases. As the 
late revered Chief Justice Vinson said, 
“The Supreme Court has never been pri- 
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marily concerned with the correction of 
errors in lower court decisions. ‘he certio- 
rari function,” he continued, “is not simply 
to do justice between the parties. Everyone 
who comes here has had one trial and one 
appeal already.” ‘The purpose of the estab- 
lishment of one supreme national tribunal 
was, in the words of Chief Justice John 
Rutledge, “to secure the national rights 
and the uniformity of judgments.” ‘That 
is our mission. When certiorari is denied, 
it simply means that the petition did not 
get four votes, not that the result is right. 

As you see from this routine, each Justice 
who does not disqualify himself passes on 
every piece of business coming to the Court. 
In some matters Justices excuse themselves. 
‘This is always noted. Perhaps they were 
connected with the litigation before it 
reached the Court, had some interest in 
its result, or did not hear the argument 
because of unavoidable absence. 

I wish to emphasize here that the Court 
does not function by means of committees 
or panels. Some lawyers think a small com- 
mittee of Justices passes on their petitions 
for certiorari. This is not true. Each Justice 
passes on each petition, each item, no mat- 
ter how drawn, in longhand, by typewriter, 
or on a press. Our Constitution, as Brother 
Jackson has pointed out, “‘vests the judicial 
power in only ‘one Supreme Court.’” ‘This 
does not permit Supreme Court action by 
committees, panels, or sections. ‘he method 
that the Justices use in meeting an enor- 
mous caseload such as last term varies. 
‘There is one uniform rule: Judging is not 
delegated. Each Justice studies each case in 
sufficient detail to resolve the question for 
himself. 

After the vote is recorded in argued cases 
there remains the task of writing the opin- 
ion for the Court. At the conclusion of the 
conference the cases are assigned for writ- 
ing. The Chief Justice assigns those in which 
he has voted with the majority and the 
senior Justice voting with the majority the 
remainder. This has always been the rule. 
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People often ask about the powers and 
duties of the Chief Justice. While it is not 
my purpose to cover that subject, I might 
say that as to conference matters, aside from 
the duty of assigning opinions, the Chief 


Justice has no more authority than other 


members of the Court. The Chief Justice, 
of course, presides and initiates discussion, 
as a general rule, but has only one vote. 
However, the assignment of opinions is a 
most important duty. 


Opinion Writing Often Takes Months 


When one starts to write an opinion for 
the Supreme Court of the United States, 
he learns the full meaning of the statement 
of Rufus Choate that “one cannot drop the 
Greek alphabet to the ground and pick up 
the Iliad.” It takes the most painstaking 
research and care. Mr. Justice Cardozo was 
not far wrong when he said, “A judge must 
be a historian and prophet all in one.” In 
the average case an opinion requires three 
weeks’ work in preparation. When the au- 
thor concludes that he has an unanswerable 
document, it is printed in the print shop 
in the Supreme Court building and circu- 
lated to each of the Justices. Then the fur 
begins to fly. Returns come in, some favora- 
ble and many otherwise. In controversial 
cases, and all have some touches of con- 
troversy, the process olten takes months. 
The cases are often discussed by the ma- 
jority both before and after circulation. 
The final form of the opinion is agreed 
upon at the Friday conferences. Of course, 
any Justice may dissent or write his own 
views on a case. These are likewise circu- 
lated long before the opinion of the ma- 
jority is announced. 

Laymen are constantly troubled by the 
divisions of opinion on the Court. Even 
lawyers decry it, particularly when they 
come out on what they believe to be the 
short end. Differences of opinion must be 
expected on legal questions as on other 
subjects. Every newspaper that is published 
reflects differences, not only in reporting 
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but in editorials. Clergymen differ on the- 
ology. Professors argue over philosophy. 
Physicists tangle on physical phenomena, 
and doctors are at variance not only on 
diagnosis but on cure. The history of pro- 
gress is filled with many pages of disagree- 
ment. Why, therefore, in the words of 
I. Smythe Gambrell, expect “the most in- 
fiuential men... on the bench .. . trained 
in a different philosophy and matured in 
a different climate’ to have the same 
thoughts and views? ‘They don’t and they 
won't! 

To perform the task of judging, the 
founders created a human _ institution— 
courts—and placed them in charge of hu- 
man beings who, like all such creatures, 
are “on the dubious waves of error tost.”’ 
In this respect judges are unlike that “‘cer- 
tain French lady,” mentioned by Benjamin 
Franklin in his address to the Constitu- 
tional Convention, who, while in a dispute 
with her sister expostulated: “I don’t know 
how it happens, sister, but 1 meet with 
nobody—but myself—that’s always in the 
right.”” But despite the differences and the 
conflicts, there is one thing on which all 
agree, and that is every man’s right to dis- 
agree. Only by practicing this in full meas- 
ure can truth ultimately be found. ‘There 
will be, as always, some heat. Among judges, 
however, there is no contest, not even a 
“petty quarrel,” but only a sincere and con- 
tinuing effort to arrive at truth—at justice. 
As my Brother Frankfurter has so well put 
it: 

What is essential (in judging) is .. . first 
and foremost, humility and an understand 
ing of the range of the problems and (one’s) 
own inadequacy in dealing with them: dis. 
interestedness, allegiance to nothing except 
the search, amid tangled words, amid lim 
ited insights; loyalty and allegiance to 
nothing except the effort to find (that) 
path through precedent, through policy, 
through history, through (one’s) own gilts 
of insight to the best judgment that a 
poor fallible creature can arrive at in that 
most difficult of all tasks, the adjudication 


between man and man, between man and 
state, through reason called law. 
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A TYPICAL scene from a Navajo Tribal Court. 
This court has jurisdiction over crimes committed 
by Indians on the reservation and all civil actions 
arising on the reservation that involve an Indian 
defendant. 


THE SWEARING in of a witness in a 
Navajo Tribal Court. Notice the witness 
is not being sworn on a Bible because the 
Navajo Indians are still followers of a 
tribal religion. 











the Navajo Nation 


by Laurence Davis 


{s assistant general counsel of the Navajo tribe of 
Indians, Mr. Davis, a member of the Phoenix bar, 
supervises the administration of the system here de- 


scribed. 


T HE NAVAJO tribe of Indians has joined 
the many jurisdictions seeking to promote 
the efficient administration of justice by 
court reform. 

The Navajo people until quite recent 
times took care of what we would call 
crimes and torts by a system of blood 
money similar to the ancient Anglo-Saxon 
wergild. Injuries by arrow wounds, for ex- 
ample, were compensated by the gift of one 
or more suits of buckskin clothing, depend- 
ing upon how deeply the arrow penetrated 
into the victim’s body. Following the con- 
quest of the Navajos by the United States 
and the ‘Treaty of June 1, 1868 (15 Stat. 
667), the Bureau of Indian Affairs set up a 
Court of Indian Offenses on the Navajo 
Reservation, which gradually supplanted 
the more primitive custom of blood money 
and was finally vested with jurisdiction over 
all crimes committed by Indians on the 
reservation except the ten major crimes 
now listed in 18 U.S.C. § 1153 and viola- 
tions of federal statutes of general applica- 
bility; and all civil actions arising on the 
reservation in which in Indian was the de- 
fendant. ‘This court also was given jurisdic- 
tion to administer the estates of deceased 
Indians, exclusive of allotments, and over 
domestic relations matters. 

The Indian judges were originally ap- 
pointed by the Commissioner of Indian 
Affairs and paid from federal funds: In 
1950 the Navajo Tribal Council provided 
for electing the judges in the Navajo coun 
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try, and the Council action was approved 
by the Commissioner of Indian Affairs. The 
tribe shortly thereafter assumed the respon- 
sibility for paying the judges’ salaries. 

Because only one Navajo Indian is a law- 
yer, it has been impossible to staff the Navajo 
courts with judges having legal training, 
and professional lawyers have been continu- 
ously forbidden to appear in the Navajo 
courts, although they are permitted to 
draw up the pleadings. Every litigant is 
permitted the assistance of a non-profes 
sional Navajo counsellor in court. 

Under these circumstances the system of 
elective judges holding office for four-year 
terms proved to be particularly unsatistac 
tory. The appellate court consisted of three 
of the judges of the trial court, other than 
the one who heard the case, and conse 
quently no one had unified direction over 
the work of the trial judges. It was infeasi- 
ble for the tribe to provide a training pro 
gram for its judges, when they might go 
out of office almost as soon as it was com 
pleted. As each election approached, there 
were complaints about political decisions. 

On October 16, 1958, the Navajo ‘Tribal 
Council, that is, the legislature of the 
Navajo nation, faced with an election for 
all tribal offices the next March, took action 
on the judicial situation. By Resolution No. 
CO-69-58 the council provided for the abo 
lition of the Navajo Courts of Indian Of- 
fenses as of April 1, 1959, and establishment 
of the Trial Court of the Navajo Tribe and 





D4 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


the Court of Appeals of the Navajo Tribe. 
Before the effective date, the resolution was 
amended in several respects by Resolution 
No. CJA-5-59, adopted January 9, 1959. 
The Commissioner of Indian Affairs ap- 
proved this tribal ordinance, as amended, 
on March 23, 1959. Consequently, the new 
system of courts came into effect on April 
| of this year, and the old dispute about 
whether the Courts of Indian Offenses were 
educational instrumentalities of the Depart- 
ment of the Interior (see United States v. 
Clapox, 35 Fed. 575 (D.C. Ore., 1888]) or 
instrumentalities of the Navajo ‘Tribe, 
(Federal Indian Law, 451) became moot. 
The new courts are clearly and exclusively 
the judicial branch of the Navajo nation 
and are free from control of the Depart- 
ment of the Interior or any other agency 
of the federal government. 

The new Navajo Trial Court consists of 
seven judges, appointed by the chairman of 
the ‘Tribal Council with the approval of 
the Council, for initial two-year probation- 
ary terms. During the probationary terms 
the judges must pursue a course of train- 
ing prescribed by the chairman upon the 
advice of the legal staff of the Navajo tribe. 
Any judge who has satisfactorily completed 
his training course may be nominated to 
hold office during good behavior, and may 
be so appointed if confirmed by the Navajo 
Tribal Council. 

Navajo judges must retire upon reach- 
ing the age of seventy, and may retire at 
the age of sixty or at an earlier age if per- 
manently disabled. Retired judges with 
fifteen or more years service are to receive 
the full salary of their offices. Retired judges 
with eight years service are to receive one- 
half pay, and retired judges with less than 
eight years service will receive no pension. 
A retired judge may, with his consent, be 
called back for temporary duty by the chief 
justice. 

Navajo trial judges receive $5,500 per 
annum and the chief justice $6,500, during 
their probationary terms. Upon permanent 
appointment, the trial judges’ salaries in- 
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crease to $6,500 a year, and the chief jus- 
tices’ to $7,500, with an automatic increase 
of 3 per cent each year for 15 years. 

‘The new Court of Appeals of the Navajo 
Tribe consists of one full-time chief justice 
and two judges of the trial court called up 
for the particular case under consideration. 

‘There is no appeal in very petty criminal 
cases. In all others appeal is upon certificate 
of probable cause from the chief justice. 
‘The procedure on appeal is a trial de novo. 


Chief Justice Has Supervisory Power 


In addition to his judicial duties, the 
chief justice of the Navajo tribe has the 
duty of supervising the work of all the trial 
judges of the tribe. He is to advise the 
chairman as to whether probationary judges 
shall be offered permanent appointment. 
Also upon his recommendation the Tribal 
Council may remove a judge from office 
for cause by a two third vote according to 
a procedure similar to impeachment. Judges 
who become incapable without misconduct 
may be placed on the retired list. 

An important aspect of the new judicial 
system of the Navajo nation is that a ma- 
jority of the judges of the trial court, with 
the approval of the chief justice, and after 
review by one of the tribal attorneys, may 
adopt rules of pleading, practice and pro- 
cedure applicable to all cases. In addition 
they may adopt uniform rules for admission 
of evidence and may require the use of 
standard forms for pleadings and other 
papers filed in court as well as for judg- 
ments and orders to be signed by the court. 
The rules of court are now in preparation. 

The provision formerly made for a six- 
man jury in the Courts of Indian Offenses 
has been carried forward in the new pro- 
cedure. Such a jury may render a verdict 
by majority vote. No juries, however, are 
to be used in the Court of Appeals. Juries 
are a creation of the common law, to which 
the Indians are strangers, and in the past 
have not been frequently requested. 

On January 12, 


1959, immediately fol- 








——- 
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lowing adoption of Resolution No. CJA-5- 
59 by the Navajo Tribal Council, the ex- 
clusive jurisdiction of tribal courts over 
civil actions arising on the Navajo Reserva- 
tion in which an Indian is the defendant 
was dramatically upheld in the case of Wil- 
liams v. Lee, 79 Sup. Ct. 269. 

On July 18, 1958, the Navajo Tribal 
Council proposed to take over the complete 
responsibility for direction and expenses of 
the Navajo police force from the Depart- 
ment of the Interior. After amendment on 
January 6, 1959, the proposal was accepted 
by the Secretary of the Interior; and now 
all law enforcement activities on the Navajo 
Indian Reservation involving Indians, ex- 
cept those concerned with violations of ap- 
plicable federal statutes are now performed 
by the Navajo tribe, using its own person- 
nel and funds. ‘The States of Arizona, New 
Mexico, and Utah in which the Navajo 
Indian Reservation is located, are com- 
pletely free of the expense of Navajo law 
enforcement, which cost in excess of a mil- 
lion dollars this fiscal year, and the federal 


Judicial Appointments in England 
(continued from page 44) 


If I may add a personal note, you can 
imagine what a fascinating and responsible 
task I have watching, and trying to help, 
the administration of this process of selec- 
tion. I have served in the Lord Chancel- 
lor’s Office, a small office of about a dozen 
barristers, for twenty years, and many 
judges have come and gone since I arrived. 
All the existing legal members of the House 
of Lords have been appointed within the 
last twenty years. The same is true of the 
members of the Court of Appeal and of all 
the 44 judges of the High Court with the 
exception of three. Of the 69 county court 
judges I have seen all but two appointed. 
So I have had a wonderful chance, at any 
rate, of watching and learning. ‘Two things 
have impressed me most. First, the weight 
of the responsibility resting on the Lord 
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expense is now almost negligible. 

During the year ending April 1, 1959, 
the Navajo Courts of Indian Offenses han- 
dled 9,555 criminal cases and 690 civil 
actions. With rapidly expanding popula- 
tion the new trial court can be expected to 
dispose of an increasing volume of cases. 

Court is regularly held at Fort Defiance, 
Chinle, and ‘Tuba City, Arizona, and Ship 
rock and Crownpoint, New Mexico. Circuit 
riding judges hold court also at the out 
lying Navajo communities of Ramah, Can- 
oncito, and Alamo, New Mexico. ‘The ter- 
ritorial jurisdiction of the Court includes 
the 25,000 square-mile Navajo Reservation 
plus outlying land in New Mexico inhab- 
ited by Navajo Indians. Oral proceedings 
are in the Navajo language, but written 
pleadings are in English. 

The assumption of complete and exclu 
sive responsibility for its own judiciary and 
police force by this country’s largest Indian 
tribe, the 85,000-member Navajo nation, is 
clearly one of the greatest accomplishments 
of Indian self-government in this century. 


Chancellor of the day. Second, when it 
comes to sounding opinions about a man, 
the infinite truth of the old Latin tag, quot 
homines, tol sententiae [many men, many 
minds]. 

Mr. President, in these few sentences I 
have skimmed the top of a subject of 
deep constitutional importance, and one 
which I know is of great and lasting interest 
to you here in the United States. Let me 
end by emphasizing that I am here to re- 
port to you on our system, and to explain 
why I believe, sincerely and deeply, that 
our system suits us. Your problems are very 
different and, as it seems to me, infinitely 
more difficult than ours. 

I am more than grateful to you for listen 
ing to me this morning, and for allowing 
me to speak on a subject with which [ am, 
as the servant of the Lord Chancellor, so 
closely concerned. 
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" Shocking ” Ineffrcrenctes Found 


mn Federal Court Administration 


Shocked surprise and a grim determination 
to do something about it have been the reac- 
tion of American lawyers and judges to the 
recent disclosure in a Senate committee report 
that the federal court system, for twenty years 
proudly looked upon as a model of adminis- 
trative efficiency, actually has grave shortcom- 
ings which are directly responsible for delay 
and neglect of cases on court dockets. 

The study, conducted by Paul J. Cotter, 
staff member of the Senate Appropriations 
Committee, was for the purpose of obtaining 
first-hand information on the manner in which 
appropriated funds are being spent and the 
efficiency with which the federal courts are 
being operated. Similar checks on use of ap- 
propriated funds by government departments 
and agencies have been made before by that 
committee, the last one being a widely-pub- 
licized report on the operations of the United 
States Information Service about two years ago. 

Mr. Cotter’s “Field Study of the Operations 
of United States Courts” was begun last Sep- 
tember with attendance at the annual meeting 
of the Judicial Conference of the United 
States, and it included examination of budget 
hearings and administrative office reports, per- 
sonal examination of the operations of that 
office, and field visits to 23 district courts and 
six courts of appeals, in the course of which 
65 judges were interviewed, along with court 
clerks, attorneys and others. ‘The results ap- 
pear in a 13l-page committee report released 
a few weeks ago by Senator Carl Hayden of 
Arizona, chairman of the committee. 

Acknowledging that for the most part the 
federal judges are capable, responsible and 
dedicated, the report nevertheless attributes 
many of the faulty conditions to an unco- 
operative attitude on the part of individual 
judges, and it pointedly refers to the inde- 
pendence and life tenure of the judges as a 
major obstacle to effective administration of 
the system. The general picture is best de- 
scribed in Mr. Cotter’s own words: 


In some of the courts having the worst 
conditions of delay and calendar congestion, 
this was found to be due not to an unduly 


heavy caseload, but almost solely to poor 
administration. Striking variations in the 
degree of efficiency in handling court busi- 
ness were found to exist in the respective 
courts, and there was a minimum of ex- 
change of intelligence between the courts 
as to procedures employed in effectively 
disposing of the workload. Some courts are 
doing a superlative job while others are 
hopelessly enmeshed in outmoded, inade- 
quate, and, at times, amateurish and most 

unbusinesslike practices and procedures. .. . 

There is a great tendency to continue prac- 

tices and procedures long outmoded and to 

resist change. In some courts, inertia and 
complacency predominate. 

In sharp contrast to the judges who are 
working exhaustively for improvement of 
the whole court system, a larger percentage 
of the judges appear to view their responsi- 
bilities as limited to their own court and 
even to the particular calendar of cases to 
which they have been assigned. Many judges 
feel that within the scope of their judicial 
autonomy no one can or should give them 
administrative direction with respect to the 
business with which they may be charged. 
‘They feel that such administrative control 
is an impingement upon their judicial au- 
tonomy and would impair the freedom and 
independence which should surround thei 
conduct of the court’s business. In some 
judges, this attitude amounts almost to a 
phobia against any type of administrative 
supervision, which they term ‘regimenta- 
tion.’ 

The most startling and paradoxical condi- 
tion found was the general disregard of a 20 
year-old law which charges the judicial coun- 
cil of each circuit with the supervision of the 
district court dockets, requires the Adminis- 
trative Office of the United States Courts to 
submit to these councils quarterly reports 
based on examination of the district court 
dockets, and requires the judicial councils to 
take action thereon as is necessary for the ef- 
fective and expeditious administration of the 
business of the courts within their circuits. 
The law requires the district court judges to 
carry all such orders promptly into effect. 

There appear to be two main reasons for 
the non-observance of this law. One is an 
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almost universal reticence on the part of any 
one judge to give orders to another. Some 
circuit chief judges indicated that they would 
be most reluctant to “meddle” in the affairs 
of the district courts — notwithstanding the 
clear mandate of the law. The other, men. 
tioned in the address of Warren Olney III, 
director of the Administrative Office, in his 
address before the American Judicature So- 
ciety in Los Angeles a year ago, is a long- 
standing shortage of staff and finances which 
has kept the Administrative Office from doing 
the field work necessary to give the judicial 
councils the facts upon which any action they 
take should be based. 

The study confirmed again the tremendous 
value of the pre-trial conference as a tool for 
expediting and improving the work of a court, 
but noted that persuasion has fallen far short 
of gaining it the prevalence it should have, 
and that in the very areas where pre-trial is 
most needed it is being neglected. The recom 
mendation was made that instead of being 
left entirely at the option of the individual 
judge as at present, use of pre-trial be made 
mandatory except in specific cases where the 
chiel judge of a court decrees otherwise. 

\ major item from the standpoint of the 
Appropriations Committee is the wastelul 
practice in some courts of calling excessive 
numbers of jurors. [t was estimated that some- 
thing like a million dollars a year is being 
paid to jurors who are called but never used. 
In the Southern District of New York, where 
nearly 5300,000 was spent on petit jurors last 
year, 59 per cent of that money was paid to 
prospective jurors who were called but not 
used, and only 41) per cent to persons who 
actually served or were even challenged. 

The report offers scant comlort to the par- 
tisans of cither the individual assignment o1 
the central calendar system as a cure lor court 
congestion. Mr. Cotter found courts operating 
both well and badly under each system, and, 
listing both advantages and disadvantages lon 
each, he 
one 


made no recommendation of eithe: 
the other. 

While conceding that the statistical reports 
of the Administrative Office are “voluminous 
and informative”, the report finds them want 
ing in several respects. Information on trials 
and trial days per judge is reported to the 
Office, but it is not included in the published 


ovel 


reports, thus failing to give a picture of what 
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the judges are doing with their time. The 
Statistics give the number of terminations, but 
do not show how the cases were terminated, 
and while they show the median interval be- 
tween filing and disposition, they do not give 
specific data on individual cases with long 
delays. 

He finds that much greater use of temporary 
assignment of judges could be made and urges 
that the daily allowance of $15 for travel sub- 
sistence be raised to $25. 

Other important findings and recommenda. 
tions in the report are not mentioned here 
for lack of space. Copies of the full report 
may be obtained from the Senate Appropria- 
tions Committee. 

Contrary to what might be expected on pub 
lication of so critical a document, reaction ol 
the profession and the public, including the 
federal courts themselves, has been highly 
favorable, with a minimum of protest. “The 
attitude of many federal judges who are de 
voted to the improvement of the system was 
stated by Chief Justice Farl Warren in his ad. 
dress belore the American Law Institute a lew 
days alter publication of the report. 

‘There certainly will be great differences 

olf opinion about the recommendations ol 

this report. But, whatever one may think 

about them, it must be recognized that the 
general description of the weaknesses and 
partial ineflectiveness of our present system 
of administration is neither exaggerated not 
unfair. The report will undoubtedly prove 
to have continuing value in the future. 
Everyone interested in the improvement ol 
the federal system should read the report, 
lor it is full of ideas as well as information 
and will be the subject of debate and dis 
cussion for a long time. It is gratifying in 
deed to have this committee of the Senate 
taking such an active interest in judicial ad 

Hhinstration., 

On the other hand, Judge William J. Camp 
bell, chief judge of the United States District 
Court the Northern District of Illinois, 
called the criticism of inequities in individual 


lor 


“untimely 
and unfair,” and Chief Judge Mortimer W. 
the District of New York, 
whose court was said to “shocking” 
condition, insisted that the report betrayed a 


calendar assignments in his court 
Byers of astern 


be ina 


lack of understanding of his court’s problems. 
Although the Cotter report is still new, in 
dications were at this writing that tangible 
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results from it might be substantial, even be- 
fore adjournment of this session of Congress. 
A measure to increase to $25 the $15 sub- 
sistence allowance, which has been such an 
obstacle to assignment of judges, especially in 
large cities, was moving through the legisla- 
tive mill with good likelihood of passage. ‘The 
Senate approved an additional appropriation 
of $205,000, later cut back by the House to 
5100,000, for use of the Administrative Office 
in hiring professional and clerical help to 
make the needed field studies of individual 
court operations, Other recommendations will 
be followed up. 

Late in July the Senate adopted a resolution 
appropriating $60,000 for another study of the 
federal court system by the Committee on the 
Judiciary. This will very likely overlap the 
Appropriations Committee study to some ex- 
tent, but also will go into equally important 
non-fiscal matters which were intentionally 
disregarded in the Cotter study. One of these 
is almost sure to be the effect of last year’s 
changes in federal diversity of citizenship 
jurisdiction and possible further changes in it. 


Wisconsin Enacts State-W ide 
Court Reorganization Plan 


Wisconsin last month became the filth state 
in which a major court reorganization proposal 
received legislative approval in 1959. Earlier 
the ‘Tennessee and Connecticut legislatures 
enacted state-wide minor court bills, while 
the New York and lowa legislatures gave pre- 
liminary approval to constitutional amend- 
ments for court reorganization. (See the April 
and June issues of the Journal for details.) 

The Wisconsin plan, which is not a consti- 
tutional proposal but a legislative measure 
complete upon signature by the governor, 
provides for a state-wide court system on three 
levels —supreme court, circuit and county 
courts, and justices of the peace. ‘The supreme 
court and the circuit courts will be little af- 
lected, but the new county courts will become 
general trial courts with jurisdiction up to 
$25,000 in civil cases and with concurrent 
jurisdiction with the circuit courts in criminal 
cases; however, all civil actions requiring a 
jury must be brought in the circuit court. The 
county courts presently are specialized courts 
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handling chiefly probate, paternity and juve- 
nile cases, and they will retain this jurisdic- 
tion, along with small claims and minor crimi- 
nal jurisdiction. Other types of courts, such 
as municipal, civil, district, etc., will be elimi- 
nated except in Milwaukee County, where they 
will carry on as branches of the county or 
circuit court. 

The original bill would have stripped the 
justices of the peace of most of their powers, 
but as amended the measure gives them lim- 
ited jurisdiction in ordinance violations and 
civil suits up to $200, and retains their au- 
thority to perform marriages. ‘The much-criti- 
cized system of part-time judges and fee com- 
pensation is abolished, but there still is no 
requirement that the justices of the peace be 
legally trained, which most of them are not. 

Probably the most important feature of the 
reorganization plan is the provision for estab- 
lishment of an administrative Committee lor 
the entire court system, consisting of the chiel 
justice of the supreme court, a circuit judge 
and a county judge, designated by their re- 
spective boards, to meet with the judicial 
council at specified times to review the work 
of the courts and plan for the expeditious 
handling of judicial business. 

Judges ordinarily will serve in the circuits 
or counties in which they are elected, but they 
may be assigned temporarily by the adminis- 
trative committee to another circuit or county 
to relieve congestion. The power to assign 
judges for temporary duty where needed will 
give the system flexibility and help to equalize 
judicial work loads. 

Opposition by Milwaukee lawyers and 
judges was overcome by insertion of amend- 
ments to change the application of the state- 
wide plan to Milwaukee County in various 
particulars. Certain county court branches 
there are to be designated as misdemeanor and 
trafhc branches, and the present municipal 
court will become the criminal branch of the 
circuit court. 

Salaries of supreme court and circuit court 
judges will remain unchanged, but the $12,000 
salary provided for county court judges will 
represent an increase for many of them. ‘The 
county judge in Winnebago County (Oshkosh) 
now receives $9,000, and the municipal judge 
58,400. 

Passage of the act climaxed a continuing 
effort over a period of eight years by the judi- 
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cial council and the State Bar of Wisconsin. 
The judicial council's first court reorganiza- 
tion proposal came in 1955. It was a constitu- 
tional amendment to set up a unified state 
court system on two levels--supreme court and 
circuit court, the latter to handle all matters 
now handled by circuit and statutory courts 
and justices of the peace. The plan with 
modifications reinstating the justices of the 
peace passed the legislature in 1955 but was 
defeated when it came up for second passage 
in 1957. The judicial council thereupon set 
out to devise a plan which would achieve a 
maximum of reorganization at the statutory 
level without necessity of second passage and 
submission to the voters, and the 1959 act was 
the result. It is scheduled to take effect in 
1962. 


South Carolinas Chief Justice 
Granted Administrative Control 


The South Carolina legislature, in its 1959 
session, granted administrative control over all 
state courts to the chief justice of the state 
supreme court. Under this act, the chiel 
justice has authority to transfer circuit justices 
from one assignment to another as needed, 
to call additional terms of court, to assign 
more than one judge to a circuit and to 
generally supervise the calendars of the trial 
courts. 


Connecticut Bar and Politicians 
Cooperate in Judicial Appointments 


An example of successful cooperation  be- 
tween the organized bar and political leaders 
in the selection of judges was provided in the 
appointment of the 44 new judges called fon 
in the recently-enacted Connecticut minor 
court act. The act provided that not more 
than half of the judges could belong to any 
one political party. Names of prospective ap- 
pointees were submitted by the party chair- 
men to the governor who in turn submitted 
them to the Connecticut State Bai 
ation for screening as to professional com- 
petence. The governor made his final choice 
from among those approved by the bar associ- 
ation and sent them to the legislature for con- 
firmation. There were more than 300 candi- 
dates for the $15,000-a-year jobs. 


Assoc i. 
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Maine and Vermont Adopt 


New Rules of Civil Procedure 


New rules of civil procedure for the two 
New England states of Maine and Vermont 
will be in effect before the end of this year. 
Those of Vermont are in eflect already, the 
act having been approved by the governor on 
June 11 to take effect July 1. Maine’s rules 
were promulgated by the Supreme Judicial 
Court on June J, and will go into operation 
in the courts of that state on December 1, 
1959. 

soth projects began in 1957, Maine’s with 
a speech by Supreme Court Justice Francis 
W. Sullivan at the state bar convention that 
year in Rockland in which he deplored his 
state’s adherence to the common law pleading 
system and urged a major revision. The as- 
sociation approved the suggestion and spon 
sored a bill which was enacted by the legis- 
lature that year giving procedural rule-making 
power to the Supreme Judicial Court, with full 
authority to promulgate and put into effect a 
new code of rules. 

A supreme court advisory committee was 
appointed, with Leonard A. Pierce, Portland, 
Richard H. 
Field of Harvard Law School was engaged as 
consultant. Using the federal rules as a model, 
the committee produced a tentative code of 83 
rules which, with notes, ran to 142 pages when 
printed last December. The project was neat 


as its chairman, and Professor 


Prolessor 
Field described it fully in his address at the 
American Judicature Society's breakfast meet- 
ing in Portland on October 3, the text ol 
which was published in the December Journal. 
The final version, which went to the printe: 
in July, contains substantial changes from the 
December dralt. 


ing completion in October, and 


The 1957 act of the Vermont legislature 
used a slightly diflerent approach to arrive 
at very much the same end. Instead of author 
izing the state’s highest court to draft and 
promulgate the rules, with aid of an advisory 
commission, the Vermont legislature simply 
created the commission itself, with instructions 
to formulate jor submission to the 1959 ses. 
sion “forms of processes, writs, pleadings and 
actions, and rules of pleading, practice and 
procedure in civil actions at law and in equity 
in and for all the courts of this state.”’ 


A committee of distinguished lawyers and 
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judges was appointed, and held 13 meetings. 
A questionnaire was sent to all lawyers and 
judges asking for suggestions and ideas, and 
a preliminary draft of the rules was distributed 
in the same way. The rules were discussed and 
criticized at a seminar conducted by the Ver- 
mont Bar Association at its mid-year meeting 
in March, 1958, and again at the annual meet- 
ing in September. The final draft was then 
completed and submitted to the legislature for 
adoption. 

The commission used the Federal Rules of 
Civil Procedure as a guide, recommending for 
adoption those features thought to be an im- 
provement over existing Vermont practice and 
rejecting the rest. Many of the federal rules 
were followed, either in toto or in modified 
form. The rules abolish all forms of action 
at law but do not touch the domain of equity. 
They simplify the issuance of writs and sum- 
mons. Vermont has joined the majority in 
making contributory negligence an affirmative 
defense, and it has substituted the simple 
notice of appeal for the bill of exceptions. 


Need for 50 per cent More 
Lawyers by 1970 Forecast 


By 1970, U.S. colleges and universities 
should graduate 50 per cent more law stu- 
dents than they now do. Selection procedures 
for these students should be made more factual 
and less personal. Individual law schools 
should tailor their own objectives and offer 
education programs distinct from those of a 
few select leading institutions. Each school 
should review its curriculum to offer students 
a better integrated course of study. 

These are some of the ideas presented by 
legal educators from across the country at a 
national conference on legal education, held 
this month at the University of Michigan. 

Titled “The Law Schools Look Ahead,” 
the conference was composed of 120 represen- 
tatives of law schools, undergraduate college 
teachers, practicing attorneys and _ business 
executives. Among the suggestions made _ by 
participants are these: 

1. Law schools might offer a five-year study 
program to highly talented students immedi- 
ately after high school, bypassing four years 
of undergraduate college work. 

2. Legal training could be improved by re- 
ducing undergraduate work to three years and 
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providing four years at law school. 

3. Special four-year programs should be 
developed for non-lawyer legal technicians, in- 
cluding two years undergraduate work and 
two at law school. 

4. Selected trials might be heard on college 
campuses as part of an overall program to 
give judges and practicing lawyers a greater 
role in legal education. 

5. Just as local and state law dominated 
the law curriculum in the past, so interna- 
tional and space law may become increasingly 
important in the future. 

6. Lawyers should improve their public 
standing by showing greater concern for im- 
provement of the law, providing counsel to 
indigent defendants, and developing bette: 
public understanding of the law’s impact on 
society. 


Nebraska Moves to 
Establish Juvenile Courts 


A bill providing for the establishment by 
local option of juvenile courts in Nebraska’s 
two largest counties was enacted into law on 
June 23, 1959. If a juvenile court is established, 
the judge will be elected, receive the same pay 
as a district court judge (now $11,000 a year), 
and have authority to appoint his own staff. 
‘The cost of the juvenile court will be paid 
by the county and the court may be abolished 
by local option. The statute implements a 
constitutional amendment approved by the 
voters last November. 





Courts in Philadelphia Institute 
“Pre-Pre-Trial” Conferences 


Courts of common pleas and the federal 
district court in Philadelphia have instituted 
a “pre-pre-trial” conference in an attempt to 
reduce their extensive backlog of cases. The 
conference is for discussion of settlement and 
does not replace the pre-trial conference. 

Under the procedures outlined, lawyers are 
asked to submit to the courts a list of cases 
in which they would be willing to recommend 
to their clients a realistic and acceptable settle- 
ment. In federal cases the setthkement demand 
must not be more than $10,000. The lawyers 
are also told that before the conference they 
should: discuss settlement with each other, 
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file a one page memorandum stating briefly 
the contentions of the parties on both liability 
and damages, and obtain authority from their 
clients as to permissible areas of settlement. 


Seven States Provide 
Salary Increases for Judges 


Judicial salary increases were granted this 
year in California, Delaware, Hlinois, Iowa, 
Missouri, Nebraska, and New Jersey. 

In California, the raises were from $24,000 
to $28,000 for the chief justice and from $23,- 
00 to $26,000 for the associate justices of the 
supreme court. Judges of the appellate court 
were raised from $21,000 to $24,000; superion 
court judges in counties over 100,000) popu- 
lation were raised from $18,000 to $21,000 and 
in smaller counties from $15,000 and $16,500 
to $18,000; municipal judges in larger counties 
were raised from $16,500 to $18,000 and in 
smaller counties from $13,500 and $15,000 to 
$16,000. 

The Delaware legislature increased the 
salaries of the judges of the supreme, superior, 
and chancery courts. The chief justice of the 
supreme court was raised from $17,500 to 
$22,500 and the two asscciate justices were 
raised from $17,000 to $22,000. In the chancery 
court, the chancellor’s pay was increased from 
$15,500 to $20,500 while the vice chancellor 
was raised from $15,000 to $20,000. The presi- 
dent judge of the superior court was raised 
from $15,500 to $20,500 and the other fou 
superior judges had increases from $15,000 to 
$20,000. 

The Illinois legislature passed a bill that 
will increase the pay of supreme court justices 
elected after July 1, 1959, to $30,000. It also 
vranted increases from $18,000 to $20,000 to 
sitting justices elected prior to May 25, 1955, 
and from $18,000 to $24,000 to sitting justices 
elected after that date. Circuit and superioi 
court judge’s pay was increased on a state- 
wide basis from $15,000 to $16,500. Judges 
sitting in Cook County receive an additional 
$7,000 from the county and those elected after 
September 1, 1959, will receive an additional 
$2,000 a year from the county. 

In Iowa the supreme court judges were 
raised from $12,000 to $14,500 and district 
court judges were raised from $10,000 to 
$12,500. 
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The Missouri legislature limited its judicial 
pay increase to $1,000, even though the senate 
had approved a raise of $2,500. Under the new 
bill, the supreme court judges receive $18,500; 
appellate court judges receive $17,000; and 
circuit judges from $12,000 to $15,000. 

Nebraska raised supreme court justices from 
$12,000 to $15,000 and district court judges 
from $10,000 to $11,000. County court judges 
also received increases on a graduated scale 
depending upon population. 

The New Jersey legislature also granted pay 
increase to all full time judges. In the supreme 
court, the chief justice was raised from $25,- 
000 to $27,000 and the associate justices were 
increased from $24,000 to $26,000. Superior 
court judges received increases from $20,000 
to $22,000; full time county judges were in- 
creased from $18,000 to $20,000; and county 
district judges were raised from $16,000— to 
$18,000. 

The Journal maintains a nation-wide ju- 
dicial salary schedule that is available free 
upon request. Readers are invited and urged 
to send the Journal information as to other 
judicial salary legislation for publication in 
future issues and to help us keep the judicial 
salary schedule up to date. 


Olney Sees Little Hope of Relief 
in New Federal Diversity Statute 


Although there was a 16 per cent decrease 
in filings of civil cases in federal courts dur- 
ing the first eight months following enact 
ment last summer of legislation amending the 
rules for federal diversity of citizenship juris- 
diction, they were limited mostly to ‘Texas, 
Louisiana and a few other widely scattered 
districts, and prospects are that in the nea 
future filings will again equal terminations 
unless additional judge power is provided. 
Such was the substance of testimony by Wan 
ren Olney If, director of the Administrative 
Office of the United States Courts, at a recent 
hearing before the Senate Appropriations 
Committee. 

The 1958 law, urgently sought as a means 
of relieving the congestion in the federal 
courts, raised the monetary minimum for di- 
versity jurisdiction from $3,000 to $10,000, 
provided that for purposes of diversity juris- 
diction a Corporation is a citizen of the state 
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in which it is incorporated, and forbade re- 
moval of workmen’s compensation cases from 
state to federal courts. 

Mr. Olney reported that from August 
through March, 31,500 civil cases were filed, 
as against $7,700 during the same months ol 
the previous year—a decrease of slightly more 
than 6,000 or about 16 per cent. In ‘Texas, 
however, filings were 45.3 per cent less, and 
in the Western District of Louisiana 55.8 per 
cent less, the former due to local conditions 
causing most workmen's Compensation cases 
formerly to be removed to federal court, and 
the Jatter to a unique “direct action” statute 
which had permitted suits directly against 
insurance companies with many removals, but 
now only those over $10,000. 

The net effect was that for the first three 
quarters of the fiscal year, terminations ex- 
ceeded filings by about 900 cases. Experience 
with the new statute however, Mr. Olney ob- 
served, is not of sufficient duration to warrant 
definite conclusions. With a constant upward 
trend in total volume of filings, he said, “un- 
less it is possible to increase the annual dis- 
position of private cases—and that would re- 
quire increased judgepower—in another few 
months the number of private cases filed will 
again equal terminations, notwithstanding the 
recently-enacted diversity statute.” 


Court Forbid’s Lawyer’s Use 
of Juvenile Court Record 


Records of juvenile court social workers 
cannot be used by lawyers to attack a young- 
ster’s testimony in an adult criminal case, the 
United States Court of Appeals for the Dis- 
trict of Columbia ruled last month. ‘The court 
upheld a ruling by the Municipal Court of 
Appeals in a case concerning a 14-year-old boy 
who complained that the defendant had mo- 
lested him. Defense lawyers had sought to 
discredit the boy’s testimony by showing that 
there had been previous incidents involving 
him, but the court majority pointed out that 
since a boy with a juvenile court record is not 
considered to have committed a crime, the 
record cannot be used as a criminal record. 
The Juvenile Court Act permits the use of 
those records by outside agencies concerned 
with the youth’s rehabilitation, but prohibits 
“indiscriminate public inspection.” 
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University of Washington 
Holds Seminar for State Judges 


Setting a new precedent in the state ol 
Washington and perhaps all the states, the 
faculty of the University of Washington Law 
School, with the assistance of the Supreme 
Court of Washington, last month sponsored 
a two-day seminar for judges. The seminar, 
with attendance limited to the supreme court 
and superior court judges, was dedicated en- 
tirely to a study of the application of the 
newly adopted rules of pleading, practice and 
procedure which will become effective next 
January. 

Lectures by law school professors and su- 
preme court judges were followed by discus- 
sion of questions submitted in writing by those 
in attendance. Attendance was voluntary and 
at the expense of the judge or his county ol 
residence, but about two-thirds of all the trial 
and appellate court judges of the state were 
present. ‘They are urging that the event be 
made an annual aflair. 


Higher Admission Standards 
Recommended 


A national conference on legal education at 
the University of Michigan in June recom- 
mended a gradual raising of law school ad- 
mission standards. ‘The conference said: “This 
policy would reduce economic waste and frus- 
tration of law study by many who fail and 
would point to a gradual upgrading of the 
profession.” It was suggested that a study of 
the impact of a more restrictive admissions 
policy on society was “long overdue.” 

The conference recommended that under- 
graduate education not be specialized, but 
be of a broad cultural nature emphasizing 
habits of thoroughness, intellectual curiosity, 
and scholarship and the ability to organize 
materials and communicate results orally and 
in writing. In addition, the conference stated 
that the post-high school training of seven 
years was sufficient and should not be ex- 
tended. 

Attending the conference were 31 law school 
deans, as well as 90 other legal educators, col- 
lege teachers, practicing attorneys, and busi- 
nessmen. 


August, 1959 


Lawyers’ Endorsements of 
Political Candidates Criticized 


Solicitation of lawyers’ endorsements ol can- 
didates for office has come in for criticism in 
two states recently. A judicial candidate in 
St. Louis County, Missouri, complained that 
bailiffs in some courts seek signatures of law 
yers who come into court to try cases. ‘The 
signatures are placed on an endorsement ol 
the judge’s candidacy, with permission to use 
the lawyer’s name. “This pins lawyers down 
to a written contract,” he said, ‘and places 
lawyers who are candidates for a judgeship 
on the defensive.” St. Louis County is not 
included in the Missouri Non-Partisan Court 
Plan, and its judges are elected on partisan 
ballot. 

The board of governors of the Washington 
State Bar Association recently adopted a reso- 
lution declaring that “the use of names of 
lawyers wherein the lawyers are designated 
by their name and profession in public and 
in advertisements in support of judicial, quasi- 
judicial and law enforcement offices is a viola- 
tion of the canons of professional ethics and 
contrary to the highest legal standards.” 

In an explanatory statement published in 
the Washington State Bar News, President 
Fred C. Palmer said the resolution was 
prompted by numerous complaints from attor- 
neys that in many cases they were subjected 
to pressures by office-seeking candidates o1 
their representatives, and that numerous en- 
dorsements, however well intended or inno 
cent, were so exec uted as to constitute ad 
vertising within the spirit of the canons of 
ethics. 

The resolution does not prevent an attorney 
from endorsing a political candidate as long 
as he does so as a private citizen and does not 
identify himself in the promotion medium as 
an attorney. 


“Translations 


For whatever contribution our readers may 
think it makes to the much discussed subject 
of opinion writing, we take pleasure in pass- 
ing along this column of “Translations” from 
the pen of Heyman Zimel, editor, of ‘The 
Reporter, officia) publication of the Passat 
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County Bar Association, Paterson, New Jersey: 


Appellate Court: we are aware that 
the measurement of damages is left to the 
sound discretion of the jury...’ Translation: 
‘The award was too high; let’s slice it. 


Appellate Court: “. . . we do not reach the 
question of .. .” Translation: We can dispose 
of this case without racking our brains. 


Appellate Court: “. .. the learned judge in 
the court below...” Translation: The dumb 
jerk should have known better. 


Appellate Court: “. therefore we must 
look to the intent of the Legislature . % 
Translation: If those guys can’t write 
lish clearly, we'll enact our own statute. 


Eng- 


Appellate Court: “. .. a statute is not to be 
given an arbitrary construction, according to 
the strict letter, but such as will advance the 
sense and meaning .. .” Translation: We think 
the law stinks, so we'll change it. 


Appellate Court: “.. . we have exhaustively 
researched the authorities on the subject _ 
Translation: We read the briets. 


Appellate Court: we next deal with the ques- 
tion of ...” Translation: Here comes another 
silly argument. 


Appellate Court: “... a fair reading of the 
testimony established . . Translation: This 
is what we think happened. 


Appellate Court: “. . 
will not inquire into 
inquire into. 


. ordinarily this court 
Translation: We 


Appellate Court: “... finally it is urged that 
..’ Translation: Where do these lawyers dig 
up these silly arguments? 


Appellate Court: 
be given to the finding of the court below 


. great weight should 


Translation: Those trial judges certainly come 
up with some lulus. 


Appellate Court: the defendant sulf- 
fered no prejudicial error by the court’s failure 
to charge Translation: The trial judge 
gooled but the defendant is guilty anyway, so 


what the hell... 
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Items in Brief 











Creation of supervisory conferences [01 
regulatory agencies was called for by reso- 
lution at this year’s meeting of the District 
of Columbia’s Judicial Conference. The con- 
ference contended that closer supervision of 
federal regulatory agencies will better protect 
the public interest, as well as the rights of 
parties appearing before such agencies. At the 
same meeting, the conference recommended 
the experimental use of electronic devices to 
record testimony in the district court. 


New Jersey and Vermont have raised the 
jurisdiction of their small claims courts, New 
Jersey from $50 to $100 and Vermont from 
$40 to $75. Small claims courts use an in- 
formal procedure which does not require the 
services of a lawyer and enables individuals 
and business to collect small accounts without 
excessive expense. 


A tentative agreement was reached at a 
June conference between an American Bat 
Association committee and representatives of 
various news media to conduct a research proj- 
ect on the question: Does the presence of 
photographic-broadcasting equipment affect a 
fair trial? 


The Florida judicial council will make 
another attempt to revise the state’s judicial 
system at the next biennial session of the 
legislature. The council’s bill failed by one 
vote in committee and was not considered by 
the whole legislature before adjournment. 


Mandatory retirement at 75 is proposed 
lor Oregon judges in a proposal approved by 
the legislature for submission to the voters. 
Another proposal to be submitted would per- 
mit the charging of crimes by information as 
well as by grand jury indictment. 


The New Jersey Press Association an- 
nounced the rescission of a 1956 resolution re- 
stricting the publication of the names of 
juveniles involved in court actions. ‘The reason 
given for this action was the citation of this 
resolution in a guest editorial of the April 
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Journal criticizing the press’s action in the 
Campanella case. 


Compulsory retirement of all Wisconsin 
judges at age 70 has been approved by the 
legislature for submission to the voters as a 
constitutional amendment. At present only 
supreme court justices and circuit court judges 
must retire at the age. 


District of Columbia’s district court has 
a summer schedule, which will permit the 
judges to take two-month vacations. ‘This 
court through the use of pre-trial conferences 
and tight calendar control is now current in 
its civil calendar. 


The Supreme Court of the United States 
has agreed to hear a direct appeal from a 
Louisville police court judgment imposing a 
$20 fine. The case raises the issue of the 
validity of laws which provide minor punish- 
ments without the right of appeal. 


A bill to abolish the Wisconsin integrated 
bar was defeated by a 52 to 42 vote in the 
lower house of the legislature. No state that 
has once established an integrated bar has late: 
gone back to the unintegrated system. 


Recent Visitors 
To The Society's Offices 


ji Chichio, Legal Affairs Department, Gov- 
ernment of the Ryukyu Islands, Shuri, 
Okinawa 

Norio Okushima, Circuit Court, Shuri Naha- 
shi, Okinawa 

Choshun Goeku, Internal Affairs Department, 
Naha City Office, Shimajiri-gun, Okinawa 

Bertelle M. Lyttle, The Grand Jury Associ- 
ation, Cleveland, Ohio 

Chief Hezekiah O. Davies, Queen's Counsel, 
Lagos, Nigeria 

George Hoplenbeck, Denver, Colorado 

Jin Huh, Supreme Court, Republic of Korea 

Sei Wan Kim, Supreme Court, Republic of 
Korea 

Kyu Dia Cho, Seoul High Court, Republic of 
Korea 

Dr. Rodolfo Mezzera Alvarez, Dean of School 
of Law, Montevideo, Uruguay 














The Reader’s Viewpoint 








Clients’ Security Fund 
Not Embezzlers’ Aid 


In your February issue, you published my 
article, “The Case for the Clients’ Security 
Fund”, and in that of June, a letter to the 
editor expressed considerable disagreement 
with my views. 

It is not a matter of surprise that some 
lawyers may disagree with the idea of the 
Security Fund. A distinguished Philadelphia 
jurist has recently observed that to most 
lawyers over forty, every novel idea is an alien 
enemy to be destroyed at all cost. However, 
the profession as a whole is willing to take 
the time to examine new proposals as to the 
responsibilities of the bar and to weigh them 
on their merits. 

Few would disagree with the viewpoint of 
the critic of the Security Fund that if its ef- 
fect will be to lighten the punishment of a 
lawyer who embezzles, its cost would be too 
great. The fact is, however, that in England, 
Australia, New Zealand and the provinces ol 
Canada, the operation of Clients’ Security 
Funds has not worked that way. Whenever a 
fund has paid off, the lawyer who was involved 
has been stricken from the rolls. There is no 
reason to believe that there is any dange 
that in this country the fund will be set up 
in such a way as to work to the advantage ol 
the embezzler. 

The Philadelphia Bar Association — has 
voted to establish a fund which will reimburse 
the victim of an embezzling lawyer under the 
following circumstances only: if the lawyer is 
dead, non compos, or has been disbarred fon 
embezzlement, or if its Committee of Censors 
certifies that the claim of the client is one 
which merits recognition. The client will not 
be reimbursed in cases where a court charac- 
terizes the lawyer’s conduct as something less 
than embezzlement and refuses to disbar. 





Some 31 state bar associations and 10 majoi 
local associations have committees which are 
studying Clients’ Security. Vermont’s fund is 
in actual operation and that of Philadelphia 
will be before the end of the year. ‘There is 
every reason to believe that the tremendous 
interest currently exhibited in this subject 
throughout the country should lead to the 
establishment of new funds in the near future. 

At 2:00 p.m. on Sunday, August 23rd, the 
American Bar Association Special Committee 
on Clients’ Security Fund is holding an open 
meeting in the Argyle Room of the Balmoral 
Hotei in Miami. All lawyers attending the 
A.B.A. annual meeting are cordially invited 
to attend. 


‘THEODORE VOORHEES 


) 


5 Penn Center Plaza 
Philadelphia 2, Pennsylvania 


Arbitration Agreements— 
Justice or Expediency 

I read with interest Mr. Robert J. Demer’s 
article appearing in the October, 1958, issue 
of the Journal of the American Judicature 
Society outlining proceedings subscribed to 
by some 270 insurance companies, signatories 
to the Nationwide Inter-Company Arbitration 
Agreement. 

My pleasure in the clear and concise resume 
of this remedy is dampened by the impli 
cations attending its appearance. What Mr. 
Demer has portrayed as arbitration is a new 
bloodless revolution. It is a rejection of es 
tablished and cherished principles of legal 
practice for a new 
courts . 


regime of “peoples’ 
It bears evidence of the approach 
of a fresh social and political schism of the 
magnitude of the French and Russian Revo 
lutions, or the Chinese “Republic's” land re. 
form movements. These revolutions embodied 


new forms olf lay courts as a solution to cum 
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bersome legal proceedings. 

Arbitration itself is always a commendable 
practice to be encouraged where supported by 
established rules of legal practice—i.e. en- 
forced by the safeguards of competent judicial 
guidance and of appeal. However, the prac- 
tice of arbitration becomes a somewhat terri- 
lying spectre, when litigants join in a whole- 
sale replacement of the professional court 
with the lay court, and voluntarily foresake 
competent rules of evidence for “statements 
of parties and witnesses .. . submitted in writ- 
ing ... diagrams, [and] police reports .. .” 
Certainly, the substitution of lay courts and 
lay practice for the more technical and pon- 
derous proceedings encountered in professional 
advocacy accomplishes much towards the ends 
of speed. But is justice enhanced, or is this 
method simply an easy way to get a hard job 
done quickly? 

The desire to expedite legal proceedings 
is a proper consideration for all men, but 
can we expect justice without the customary 
safeguards of confrontation and cross-examin- 
ation of witnesses, the hearsay exclusion, post 
irial motions, and the right of appeal? The 
experience of ages has taught the profession 
that these rules, the very essence of legal salety 
and security, cannot be compromised, no 
matter how earnest the desire to reduce pon- 
derous practice—else the results attained will 
not be justice, albeit they may be fast. 

Is it not then time for the legal profession 
to take the reform bull by the horns and an- 
ticipate a streamlining of practice and_pro- 
cedures, designed to attain the desired results 
illustrated in Mr. Demer’s article, while at 
the same time insuring the retention of legal 
safeguards? Is it not a scorching indictment 
against us that laymen, not lawyers, have been 
chosen the high priests of the arbitration 
agreement system? Should we of the legal pro- 
fession, whose lives are dedicated to the search 
lor better law, not take somber stock of the 
myriad of shortcomings charged against us by 
the statistics recited in Mr. Demer’s article 
and develop a truly adequate means to reduce 
them, by formulating a system of justice so 
appealing to the vast expanse of lay litigants 
and principals that their confidence will be 
restored to us, the lawyers, as having, afte1 
all, the ability and sensitivities to practice law 
and attain ulitmate justice, and to whom we, 
the lawyers, may in return assure a truly just 


as well as expeditious system of judicial de- 
termination? Or are we, the lawyers, fated to 
lose control in the administration, affairs, and 
activities of judicial process, to be forced out 
of what anomalously is our calling, by de- 
fault, as it were, through a complacent failure 
or refusal to recognize and adjust the inade- 
quacies complained of, and reduce the pon- 
derous expenditures of time and money charged 
as inherent in our system? Are we, in the not 
too distant future, through stolid refusal to 
grant to parties the expeditious trial they 
demand and deserve, to perish professionally 
before the swords of lay reformers, who shall 
provide such expedition—but at the cost ol 
scientific determination of right? Can it be 
that we have been too myoptically imbued 
with the legal trees to be able to observe the 
vast forest of justice, whose fate is our own 
proper and logical trust? 


Davip F. Boyp, JR. 
515-517 Central Avenue, N.E. 


Albuquerque, New Mexico 


Scientific Truth 


We were almost on the point of saying the 
state police didn’t need radar or any othe: 
electronic equipment to detect real speeding 
on our public highways. And then we ran 
across an article in the American Judicature 
Society Journal “Science in Court” by Jon- 
athan Karas [April, 1959, p. 186], which 
stayed our hand. According to this article, a 
selected group of Air Force personnel with 
excellent vision were asked to estimate the 
speed of a moving car. The car was actually 
traveling at 12 miles an hour. The sharp-eyed 
airmen guessed its speed at anywhere from 10 
to 50 miles an hour. From this and other evi- 
dence, the author concludes that eye-witnesses 
are poor judges of the speed at which automo. 
biles travel. ‘Tests show that a car’s color, body 
style and noise influence a witness’s estimate. 
So let’s keep the radar and other electronic 
gadgetry for the state police. But maybe the 
Air Force had better devise new tests for its 
bright-eyed young men. 


MORGANTOWN Posi 
Morgantown, West Virginia 
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BOOKS 


Many a judicial reform proposal has failed 
because its lawyer sponsors had more. skill 
in drafting legislation than in getting lavor- 
able action on it by legislators or voters. The 
Businessman’s Guide to Practical Politics, by 
J. J. Wuerthner, Jr.,! was written solely foi 
the purpose of imparting that sort of skill to 
businessmen, but the principles are applicable 
to all types of legislative and elective cam- 
paigning, and the book would be profitable 
reading in preparation for any judicial re- 
form project. 

Divergent views on the function and work 
of the Supreme Court of the United States 
are exemplified by three recent books. ‘The 
first, Nine Men Against America, by Rosalie 
M. Gordon, attacks the Roosevelt, “Truman, 
and Eisenhower Courts for their decisions in 
cases arising out of the federal security pro- 
gram, state sedition laws, Congressional in- 
vestigations, the equal protection clause, de- 
portation proceedings, and arraignment 
procedures. The author contends that these 
decisions have weakened America’s delense 
against communism and criminal activity, and 
have upset the federal-state power relation- 
ship. Her solutions include: restricting the 
appellate jurisdiction of the court; making 
court appointments for limited terms instead 
of during good behavior; placing a require- 
ment of ten years judicial experience on every 
other appointment; and changing the method 
of selection of justices from appointment by 
the President to election by the Senate; also 
recognizing state interposition, and repealing 
by constitutional 


amendment all Supreme 


Court decisions since 1937. 


1. Chicago: Henry Regnery Co., 1959. Cloth, pp. 
xvii and 255. $3.75. The author is the son of Julius J. 
Wuerthner, Great Falls, Montana, a member of the 
board of directors of the American Judicature Society 
and well known to lawyers and judges throughout the 
United States. 

2. New York: Devin-Adair Company, 1958. Cloth, 
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The other two books: The Supreme Court 
from Taft to Warren? by Alpheus Thomas 
Mason, and The Supreme Court: Constitu 
tional Revolution in Retrospect? by Bernard 
Schwartz, agree that a revolution in court de- 
cisions has occurred since 1937 but applaud 
what they consider to be the Court’s with- 
drawal from acting as a super-legislature. Both 
authors point out that the Supreme Court, 
except possibly in the area of civil liberties, 
has refused to veto legislation with which it 
might not agree. For example: only four Con- 
gressional enactments have been declared un 
constitutional since 1937 and none of these 
laws contained major policy decisions. 

Notwithstanding the Court's abdication as 
a super-legislature, Mr. Mason concludes that 
its importance has not been diminished. H«¢ 
contends that the Court's function is to illumi 
nate the basic policy decisions of the govern- 
ment in the light of reason and the purposes 
of a free society. According to Mr. Mason, the 
Supreme Court’s retreat from the “myth” of 
an immutable document has fostered its basi« 
purpose of applying to ever-changing condi 
tions the never-changing principles of freedom. 

‘The winter, 1959, issue of the ‘Tennessee 
Law Review is wholly devoted to a symposium 
on Administration of Criminal Justice com 
prising the proceedings of an institute held at 
Knoxville by the University of ‘Tennessee Col- 
lege of Law and the Knoxville Bar Associa 
tion, plus book reviews, comments and case 
notes all on the same subject. ‘The institute 
covered scientific crime detection, pre-trial tac 
tics in criminal cases, trial of criminal cases, 
appellate review, and criminal responsibility 
and mental disease, with prominent speakers 
from other parts of the country. 


166 pp. $3.00. 

3. Baton Rouge: Louisiana State University Press. 
1958. Cloth, xv and 250 pp. $4.95. 

1. New York: The Ronald Press Company, 1957. 
Cloth, vii and 429 pp. $6.50. 

5. Vol. 26, No. 2. Paper, pp. 125-323. Single copies 
$1.50. 
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The June and July issues of Federal Rules 
Decisions® contain a complete book-length 
transcript of the proceedings of the Seminai 
on Protracted Cases for United States Judges 
conducted at Stanford University last August. 
Sponsored jointly by the Judicial Conference 
Committee on Pre-Trial Procedure and a panel 
of judges appointed by the Chief Justice to 
study problems of procedure in protracted liti- 
gation, the conference dealt with pre-trial 
procedure in both ordinary and_ protracted 
cases, with attention to judicial control, han- 
dling of documentary evidence and expert 
witnesses, cooperation between counsel, use ol 
masters, and special problems in protracted 
criminal, patent and anti-trust cases. Appen- 
dices contain forms for pre-trial rules, orders, 
summaries, memoranda and stipulations. 

The Law School of the United States,’ by 
Lowell S. Nicholson, is a statistical and analy- 
tical report prepared for The Survey of the 
Legal Prolession. ‘The report covers finances, 
faculties, libraries, and students in 136 law 
schools and indicates a wide divergence in the 
quality of legal education and the need for 
an organized effort by accrediting agencies 
and bar examiners to eliminate substandard 
conditions in legal education. Some of the de- 
ficiencies found were financial exploitation of 
the law school by its associated university, 
curriculum freezing through over-technical 
bar examinations, part time teaching and low 
faculty salaries, and inadequate library stafis 
and facilities. 

A book-length compilation of Michigan 
ethics opinions from 1936 to 1939 was pub- 
lished in the May issue of the Michigan Bar 
Journal, supplementing a similar publication 
three years ago of ethics opinions of the New 
York County Lawyers’ Association and _ the 
Association of the Bar of the City of New 
York.8 Indeterminate sentences are among the 
proposals advocated in Alexander Maconochie 
of Norfolk Island, a biography of a 19th cen- 
tury penal reformer in Australia. 


6. Vol. 23, Nos. 5 and 6. St. Paul: West Publishing 
Co., 1959. Pages 319-500 in No. 5 and 501-630 in No. 6. 
Paper, $1.00 each issue. 

7. Baltimore, The Lord Baltimore Press, Inc., 1958. 
Cloth, 245 pp. 
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ARTICLES 


Legal Education 


“Current Controversies About Legal Education.” 
Cleveland Marshall Law Review, May, 1959, pp. 199- 
209. (For example, part time law schools and the case 
method of teaching.) 

“Practical Training in Legal Education.” The Cana- 
dian Bar Journal, April, 1959, pp. 121-131. (Reports 
a survey by a special committee of the Conference of 
Governing Bodies of the Legal Profession in Canada 
and proposes changes in curriculum.) 

“Draft-Declaration of Principles of Legal Education 
in Latin America.” Revista Juridica de la Universidad 
de la Puerto Rico, September-October, 1958, pp. 3-20. 
(In Spanish. Legal education should be revised to 
synthesize the best elements in the European-Latin 
American and Northern American educational systems 
and philosophies.) 

“The Purpose of the Law School,” by J. Henry 
Landman. New York Law Forum, October, 1958, pp. 
419-426. (Defecis of our legal educational system are 
the English legal teaching heritage and the case method 
of study.) 


The Legal Profession 


“Lawyers and the Law,” by Walter S. Owen. The 
Advocate, Vancouver Bar Association, March-April. 
1959, pp. 57-59. (The western world needs a new em- 
phasis on law and a new appreciation on the part of 
lawyers as well as laymen of the function of the legal 
profession.) 

“An’ American Attorney in England.” by Richard 
M. Ader. The Law Society’s Gazette, June, 1959, pp. 
359-363. (The author’s exchange visit to a London law 
office was especially beneficial because his program 
was planned to give him insight into the general pro- 
fessional life and attitude rather than the day to day 
routine of the barrister.) 

“The Clients’ Security Fund ‘Idea’,” by Kenneth M. 
Wormwood. Dicta, May-June, 1959, pp. 269-273. 

“Heresy and the Bar: The Cases of Leo Sheiner 
and George Anastaplo.” Lawyers Guild Review, Sum- 
mer, 1959, pp. 64-75. (An account of Florida’s efforts 
to disbar Mr. Sheiner and Illinois’ efforts to keep Mr. 
Anastaplo from being admitted to the bar.) 

“Lincoln as a Lawyer,” by John P. Frank. The 
Nevada State Bar Journal, April, 1959, pp. 82-95. 


Legal Organization and Activities 


“Incorporation of the Bar,” by Charles J. Driebe. 
Georgia Bar Journal, May, 1959, pp. 527-539. (Provides 
facts about incorporation, its workings, the arguments 
for and against, and its history in Georgia and other 
states.) 

“Recent Developments in Legal Aid and Defender 
Services,” by Emery A. Brownell. Federal Probation, 
March, 1959, pp. 41-44. 

“Group Legal Services.” Journal of the State Bar of 


8. Opinions on Professional Ethics, New York, Co- 
lumbia University Press, 1956. Cloth, xi and 905 pp. 

9. John Vincent Barry, New York, Oxford Univer- 
sity Press, 1959. Cloth xxi and 277 pp. $6.50. 
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California, May-June, 1959, pp. 318-345. (Report of 
group legal services in California by associations, so- 
cieties, unions and corporations other than legal aid 
societies and other groups covered by special agree- 
ments with the bar. Lists restrictions which some of 
these plans may violate.) 


Courts 


“The Judicial Process in Common Law Canada.” by 
Horace E. Read. The Canadian Bar Review, May, 1959, 
pp. 265-293. (In the first half of the twentieth century 
stare decisis and the doctrine of legislative supremacy 
in Canada produced a static and mechanical operation 
of law. Now the bench must be more self reliant in 
adjudication.) 

“The Function of Courts Under the Puerto Rican 
Constitution 1952-1958,” by Jose Trias Monge. Revista 
Juridica de la Universidad de Puerto Rico, September- 
October, 1958, pp. 21-47. (In Spanish) 





JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 69 


“The Colorado Study of the Administration of Jus- 
tice,” by Roy H. MeVicker. Dicta, May-June. 1959, pp. 
265-268. (Announces an overall study aimed at reform 
of state’s entire judicial system.) 


Procedure 


“Superstition and the Law: The Salem Witchcraft 
Trials,” by Elizabeth Muhfeld. Boston Bar Journal, 
June, 1959, pp. 6-11. (Vivid picture of a seventeenth 
century American trial.) 

“Treatem Rough?” by Nochem S. Winnet. NPPA 
News on Delinquency and Crime, May, 1959, pp. 8-10. 
(A fraction of the cost of crime spent on prevention 
would render far more benefit than harsh sentences.) 

Special Issue on Mental Illness and the Law, Michi- 
gan Law Review, May 1959, pp. 945-1118. (The prob- 
lems of law and policy in committing the mentally ill, 
and mental illness and the law of contracts are ana- 
lyzed.) 

















August 


16-21—National Association of Claimants 
Compensation Attorneys, Miami, Flor- 
ida. 
17-22—National Conference of Commission- 
ers on Uniform State Lows, Miomi 
Beach. 
18-22—Conference of Chief Justices, Miami 
Beach 
20-23—National Association of Women Law- 
yers, Miami Beach 
21-25—National Conference of Bor Secre- 
ries, Miami Beach 
22-23—National Conference of Bor Presi- 
dents, Miami Beach 
22-26—American Low Student Association, 
Miami Beach, Florida. 
24-28—Americon Bor Association, Miami 
Beach, Florida. 
25—National Legal Aid and Defender As- 
sociation, Miami Beach 
25-27—Maine State Bor Association, Rock- 
land. 
26—American Judicature Society, annual 
meeting, Miami Beach. 
31—September 5—The Conadion Bor As- 
sociation, Vancouver. 


September 


3-5 —The West Virginia Bar Association, 
White Sulphur Springs. 
§ —Puerto Ricon Bor Association, Son 
Juan 
8 —Judicial Conference of the Third Cir- 
cuit, Atlantic City, New Jersey. 


10-12—Wyoming State Bor, Cheyenne. 


14-18—A.B.A. Traffic Court Conference, 
Knoxville. 

17-19—Washington State Bar Association, 
Spokane. 

18-19—Vermont Bar Association, Basin Hor- 
bor 

21-25—The State Bor of California, Son Fran- 
cisco, 


23-25—State Bar of Michigan, Detroit. 

23-26—Oregon State Bar, Bend. 

24-26—The Federal Bor Association, Wash- 
ington, D.C. 

24-26—The Indiana State Bar Association, 
French Lick. 

24-27—Judicial Conference of the Second 
Circuit, Manchester, Vermont. 


October 


1-3 —The Missouri Bor, Kansas City. 
5 --Rhode Island Bor Association, Provi 

dence. 

7.9 —National Legal Aid ond Defender, As 
sociation, Cincinnati, Ohio. 

8 4 —Nebraska State Bor Association, 
Omaha. 

12-16—A.B.A. Troffic Court 
Evanston, Illinois. 

15-17—The Colorado Bor Association, Colo- 
rado Springs. 

23-24—State Bar of New Mexico, Albuquer- 
que. 

27.28—Stote Bor Association of Connecti- 
cut, Hartford. 


Conference, 


November 


12-14—Americon Bor Association, Regional 

Meeting, Memphis, Tennessee. 
13—American Judicature Society, break 

fast meeting, Memphis, Tennessee. 

16-19 & 20-22—American Society of Asso- 
ciation Executives, Boca Raton, Flor- 
ida and Nassau, Bahamas. 

22-24—National Conference on Judicial Selec- 
tion and Court Administration, Chi 
cago, 


December 

et oa Bar Association, Oklahoma 
ity. 

28-30—Association of American Law Schools, 
St. Louis. 


1960 


February 1-5—Pennsylvania Bor Association, 
Pittsburgh. 

18-19—Stote Bar of Wisconsin, Midwinter 
Meeting, Milwaukee. 

March 1960—White House Conference on 
Children and Youth. 

April 7-9—The State Bor of Arizona, Chandler 

May 18-21—Americon Low Institute, Wosh- 
ington, D.C 

August 29-September 2—Americon Bor Asso- 
ciation, Washington, D. C 

September 14-23—Second Commonwealth and 
Empire Low Conference, Ottawa, Can. 
oda. 

November 9-12—American Bor Association 
Regional Meeting, Houston, Texas. 
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New Members of 
the American 
Judwature Socrety 








ALABAMA~—George H. 
ARIZONA 
FLORIDA~—F. 
HAWAII 
ILLINOIS 


David 
Frank P. Anderwald, Joseph P. Antonow, 
John Alan Appleman, Harry A. Ash, Nor 
man 
Babb, J. 
James V. Bartley, Richard K. Bates, H. C, 
Beaman, Jr., H. R 


ard, 
Bertrand, 
Black, Gerald G. Bolotin, John L. Bordes, 
Joseph Borenstein, Lloyd W. Bowers, Wil 
liam C. Boyden, Edward J. Bradley, David 


Robert E. 
James D. 
Wm. A. Cunnea, Bindley C. Cyrus, Wil 
liam M. Daemicke, J. F 
jamin B. 


Dreyer, 
Ducey, Ralph M. 
Michael Eckstein, Nathan 
dict W. 
Chester E. 
Arthur P. Feigen, John K. Feirich, Asher 


Fumel, 
Garrity, Michael A. Gerrard, Harry H. C. 
Gibson, 
Goldsworthy, 
Goodman, 


Gullett, 


Edwin A. 
man, Robert L. Hankin, Edward R. Harti- 
gan, Walter J. 
ings, Daniel M. Healy, Neil C. Hebeisen, 
Ben W. 
John B. Hendricks, Ray D. Henson, Mau- 
rice H. Herman, Frederick J. Hertz, Clar 
ence W. Heyl, Lawrence P. Hickey, Rich 
ard Hill, Jr., John W. Hofeldt, Arthur C. 
Holt, Charlotte Hornstein, Albert M. 
Howard, Addis F. Hull, Nathan E. Hum 
brecht, Joseph P. Immel William C. Jack- 
son, 





Jones, Ji 
James L. Heckman 
William Reeb 
Cable A. Wiritz 
Thomas H. Alcock, C. Russell 


Allen, John T. Allen, William H. Amling, 
K. Anderson, Earl R. Anderson, 


Asher, William CC. Atten, John F. 


Laurence Barasa, Joseph Barbera, 


. Begley, J. Delas Bell, 


Laird Bell, John C. Berghoff, Samuel 
Berke, Bernard M. Berks, Burton C. Bern 
Samuel C. Bernstein, Bernard H. 


Robert W. Besse, August B 


Bradshaw, E. Stanley Brin, James O. 
Brooks, Jerome M. Brooks, William W. 
Brooks, Wendell J. Brown, Bernard J. 


Bruno, Robert N. Burchmore, George M. 
Burditt, J. H. 
Burroughs, 
Callahan, 

N. Cardosi, Archibald J. 
A. Carlson, 
Carroll, 
liam A. Cherikos, Franklin Chino, Robert 


Burkhard, George Dent 
Harry J. Busch, John Blyer 
Howard W. Campbell, Victor 
Carey, Jr., Carl 
Joseph P. Carr, William M. 
Jr., Hammond EF. Chaffetz, Wil- 


Clark, Robert V. Clevenger, John J. 


Cogan, David L. Coghlan, Jack A. Cohon, 
Robert 


J. Colson, Dale F. Conde, Francis 
X. Connell, Nicholas J]. Constantine, 
Philip H. Corboy, William F. Costican, 
Covert, Mayron R. Crenshaw, 
Crosson, Patrick KF. Crowley, 


. Dammann, Ben 
Davis, Philip R. Davis, Oliver 
De Bartolo, Bernard M. Decker, Wil 


liam R. Dillon, Harry J. Director, ‘Thomas 


W. Diver, Charles S. Dougherty, John F. 
Joseph A. Dubbs, Cornelius ‘T. 
Eaton, Carl H. Ebert, 
I. Elliff, Bene- 
William G. Eovaldi, 

Jerome F._ Fallon, 


Eovaldi, 
Evans, 


Keren, Theodore P. Fields, S. Richard 
Fine, Samuel H. Fleischer, Bernard Fleisch 
man, Wilbert M. Foley, John W. B. 


loringer, Arthur S. Freeman, Herbert A. 
Friedlich, 


William 
Samuel 
John G. 


Jerome J. Friedman, 
Friedrich, Richard Frohman, 
Richard F. Gallagher, 


Boyd F. 
Goodall, Irving 
Grady, Frederick 
Kenneth A. Green, James G. 
Norman J. Gundlach, George J. 
Haddad, Garvin W. Hale, Joseph R. Hale, 
Halligan, Maurice C. Handel 


George B. Gillespie, 
John C, 
Joseph W. 
Green, 


Hartmann, John S. Hast 


Heineman, Robert W. Heinze, 


Wyatt Jacobs, Harold L. Jacobson 


OF THE AMERICAN J UDICATURE 


Eben H. Jayne, David Jetzinger, C. W. 
flohns, Ralph Jonas, Clarence B. Jones 
Hami'ton C. Jones, James M. Jones, Ro 


land J. Jurgens, Bernard J. Juron, Marvin 


Juron, Loren J. Kabbes, Jacob Kalnin 
Arthur O. Kane, Henry L. Kane, Sheldon 
Karon, John J. Kelly, Maurice, Kelner, 
Phomas Hart Kennedy, Edward 1} 
Kirchen, Nicholas ‘IT. Kitsos, Caesar C. 
Koenig, Lawrence L. Kotin, Herbert O. 


Krenz, David Krueger, Philip B. Kurland, 


Richard P. Lambert, Jr., Ted C. Larson, 
Anthony R. Lazzara, Harold G. Leffler, 
Jerome S. Levin, Mortimer M. Levin, 
Richard A. Lewin, Harold A. Liebenson, 
Robert N. Lipschultz, Homer J. Living 
ston, Coleman Lochtan, Donald M. Lon 


char, Jvr., Durward J. Long, John Lo Sasso, 
lim G. Lowry, John Mann, Robert W 
McDonald, Thomas A. McGloon, Martin 
J. McGuire, Richard W. McLaren, D. J. 
McRae, Gail FE. McWard, Charles David 


Maley, Thomas J. Maloney, Anna D. 
Marek, Jacob H. Martin, Keith Masters, 
Gale A. Mathers, David O. Mathews, C 
Dencen Matthews, Graydon Megan, John 
B. Meister, Harry Meloy, George E. 
Merker, Peter H. Merlin, John R. 
Meyer, Morris G. Meyers, Theodore A, 
Mitchell, James T. Mohan, Francis H. 
Monek, Joseph N. Morency, Jr., Donald 


A. Morgan, Jack Sidney Morris, Robert 
I.. Morris, John DD. Morrisey, Jr., C 
Malcolm Moss, Gerald B. Mullin, Lester 
FE. Munson, Matthew EF. Murray, Willis 
DD. Nance, Roscoe C. Nash, Peter B. 
Nelson, Sidney Neuman, Samuel Nine- 
berg, Patrick W. O'Brien, Lawrence I 
O'Connor, Andrew J. O'Connor, Richard 
B. Ogilvie, George J. O'Grady, Herbert 
B. Olfson, Wendell E. Oliver, Harold M 
Olsen, Richard Orlikoff, Robert B. Oxto 


by, Edward J. Paluch, Cecil A. Partee, 
Max Pastin, Harry L.. Pate, Richard W. 
Paterson, Albert H. Pendleton, William 


R. Penn, John S. Pennell, Mary C. Peri 
sin, A. E. Peterson, Joseph R. Perozzi, 
James D. Peterson, John T. Polzin, Joseph 
G. Porter, Charles J. Pratt, John G. Pres 
ton, Edward S. Price, Edward Puklin, 
Charles R. Purcell, Jr., Ben F. Railsback, 
Bernard H. Raskin, Abraham Redman, 
Alfred H. Reichman, Guy B. Reno, Ezra 
Fr. Ressman, Don H. Reuben, Thomas A 
Reynolds, Jr., John Ritchie, IIT, Benjamin 
ID). Ritholz, Wm. E. Rodriguez, Edward 
ID). Rosenberg, Philip Rosenstrock, Mau 
rice A. Rosenthal, Edward I. Rothschild 
Milton M. Ruben, Harry L. Rudnick, 
Philip FE. Ryan, Edmond S. Sager, Albert 
Saikley, Robert Schey, Carl G. Schmiedes 
kamp, E. J. Schnackenberg, Joseph 
Schneider, Ben Schwartz, Marshall J. 
Schwarvbach, Albert Scott, John R. Seib, 
Alphonsus A. Seibutis, John W. Sereda, 
Harold D. Shapiro, George L. Shapiro, 
Richard J. Short, Walter W. Siebert, Her 
bert Silton, Leo A. Silverstein, Alvin Ira 
Singer, Jerome J. Sladkey, Gerald W 
Smith, Martin A. Smith, Jerold S. Solovy, 


James C. Spangler, Lewis D. Spencer, 
John FE. Sype, William C. Starke, Yale 
Stein, Carl V. Sterling, Francis B. Stine, 


John N. Stoesser, Zita J. Stone, Robert C. 
Strodel, Robert C. Summers, Marshall A. 
Susler, Ward C. Swalwell, Harold J. Tay 
lor, Herbert R. ‘Tews, Arthur C. Thorpe, 
William A. Thuma, Howard J. Trienens, 


B. Fain ‘Tucker, Lloyd J. Tyler, Jr., 
Raphael FE. Valden, Vail A. Van Natta 
Kdward J. Vertovec, David A. Vogel 


Jerome S. Wald, William H. Warzel, Earl 
J. Wasneski, Richard F. Watt, Robert F. 
Webster, Charles H. Weiland, Leon J. 
Weiss, Bernard Weissbourd, Stanley Wer 
dell, L. A. Wescott, Lawrence J. West, 
Herbert M. Wetzel, Charles Wham, Joseph 
M. Williamson, S. Everett Wilson, Wm 
I. Wilson, William C. Wines, William J. 
Winger, Carrie L. Winter, Charles D 
Winters, Harry E. Witherell, Richard 
Russell Wolfe, Sydney Wolfe, Arthur M. 
Wood, Eugene W. Wood, John R. Worth- 
ington, Paul M. Wright, John A. Yantis, 
John J. Yelvington, Burton H. Young, 
M. C. Zacharias, Herbert Zahn, Austin 
M. Zimmerman 
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MASSACHUSETIS— Hector J. Alexander 


MICHIGAN—Robert W. Ulrich 


MISSISSIPPI—C 


e Roy 


». Sidney Carlton, Sheldon 
Foreman, Lawrence J. Franck, 
Ben Ferrell Mitchel, Robert L. Netter 
ville, Tulane FE. Posey, Jr., Horace Steele, 
Phineas Stevens 


NEW YORK 


Landman 


John A. Reagan, J. Henry 


OKLAHOMA~— Bob 
Berry, George B. 
man, Harry T. 


Aubrey, William A 
Frazer, John M. Holli 
Hudson, Jr. 


OREGON~—Randall B. Kester 


PENNSYLVANIA-—Richard B. Hutchin 


son 

IE NNESSEE—Wilbur C. Ruleman, Jr. 
VERMON | —Frederick J. Fayette, Francis 
Ek. Morrissey 

VIRGINIA—Arthur H. Adams, Neill H 
Alford, Jr., George E. Allen, George E 
Allen, Jr., Frank L. Ball, J. Coleman 
Bean, Ralph A. Beeton, LeRoy S. Bend 


heim, Herman T. Benn, Barron F. Black, 
Lawrence E. Blanchard, Jr., Ivy P. Blue, 
W. R. Broaddus, Jr., W. Hill Brown, Jr., 
Louis C. Carlton, Wesley W. Cooper, 1. 
laylor Cralle, J. Randolph Davis, John 
W. Eggleston, Emanuel Emroch, William 
McL Ferguson, John W. Fussell, William 
l.. Garwood, E. Alvin Gentry, Joseph § 
Gillespie, Lewis B. Greenbaum, Fugene 
Hess, Jr., William B. Hopkins, Joseph A 
Howell, Jr., Samuel Howell, Renae Reeder 
Hubbard, William Moscoe Huntley, 
Charles S. Hutzler, William W. Koontz 
Brockenbrough Lamb, Jr., J. S. Livesay, 
Jr., F. C. Maloney, Il, L. Cleaves Man 
ning, John Bradley Minnick, W. M. Min 
ter, James I. Moyer, George I Norris 
Fkdwin M. Norton, Edward E. Odom, 
William L. Parker, MacOougal Rice, John 
W. Riely, Leon T. Seawell, V. R. Shackel 


ford, Jr., Louis C. Shell, Norman F. 
Slenker, Ernest E. Smith, W. F. Stone, 
Paul D. Summers, Jr., James C. Turk, 


D. W. 
liams, Jr., 


Willkinson, Jr., A. Simpson Wil 
Stuart Lee Williams, John J 


Winstead, F. L. Wyche, Robert B. Yorty 
WASHINGTION—William David Aiken, 
William B. Bantz, Robert O. Beresford 


Albert C. Bise, Franklin L. Calkins, Law 
rence S. Cleman, Gordon S. Clinton, Rich 


ard W. Dameyer, William R. Eddleman, 
Robert M. Elston, Robert L. Fletcher, 
Emile P. Gamble, Hilton B. Gardner, 
Arthur G. Grunke, Edward FE. Henry, 
Kdward C. Higgins, Matthew W. Hill, 


Paul W. Houser, Joseph L. Hughes, Rob 


ert IT. Hunter, Edwin R. Johnson, W 
Lon Johnson, Donald Barnett King, Jack 
M. King, Albert I. Kulzer, Gordon Ff 
Lake, W. Byron Lane, John R. Lewis, 
4. A. Lundin, James Ben McelInturfl, 
Kenneth A. MacDonald, Arthur J. O’Sul 
livan, Joseph Panattoni, Warner Poyho 
nen, George N. Prince, Norman W 


Rabideau, Samuel ¢ 
Rutherford, J. D. Searle, Richard ( 
Shanks, Lloyd Shorett, Donald Simpson 
Palmer Smith, William L. Stephens, Has 
old M. Tollefson, Charles B. Welsh, Hi 
Cc. Wilson 


WISCONSIN—Martin B. Antaramiam, | 
Clarke Arnold, Henry L. Arnold, How 
ward W. Bast, Glen H. Bell, Robert E. 
Block, Richard S$. Brazeau, Raymond 
Burezyk, Alexander Cannon, R. Newman 


Quinn, Clarence J. 


Clarke, Anthony S. De Mark, Joseph F. 
Dempsey, Louis I. Drecktrah, Raymond 
FE. Evrard, Thomas B. Fifield, John B 
Frisch, Joseph IT. Gallagher, Patrick M 


Gannon, Lawrence D. Gillick, Richard 
M. Goldberg, Julius Goldstein, Elmer D 


Goodland, James T. Goodman, Jerome 
D. Grant, Edward Grutvner, Jesse ] 
Habush, Morris J. Hack, Robert P 


Harland, James 1. Harrington, George 
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A. Hartman, Jr., Ellis R. Herbon, 


Gerald Robert E. Larken, Leonard F. Laskow- 


W. Jjaeckle, Walter A. John, George C. ski, Robert N. Ledin, Earl D. Lillydahl, 


Johnson, James R. Joyce, Kevin J. Kee- Jr., Charles A. Marshall, Ann Marcuvitz, 
nan, Earl L. Kennedy, Robert H. Klet- Richard H. McCue, Thomas E. McDou- 
zien, J. Kenneth Knenhan, Herman M. gal, George Edwin Morton, Malcolm P. 
Knoeller, Lilian M. Kohlmetz, Floyd J. Mouat, Arden A. Muchin, Maurice B. 
Kops, John G. Krembs, Lee R. Krueger, Pasch, N. Paley Phillips, Donald E. 


Earl R. Kuelthau, Roy C. La 


Budde, Porter, Clifford R. Proctor, Thomas L. 
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Quimby, Malcolm L. Riley, Ralph E. 
Senn, Thomas S. Stone 


WYOMING—Paul Allen Barber, Lenoir 
Bell, Richard H. Bennett, T. J. Files, 
Arthur L. Garfield, Oscar A. Hall, Leon- 
ard McEwan, Lee S. Nebeker, Allen A. 
Pearson. Walter C. Urbiekit. Ir 





What 


Court organization? 
Minor courts? 
Selection of judges? 
Judicial salaries? 
The integrated bar? 


Civil procedure? 
Criminal procedure? 
Traffic courts? 
Legal aid? 





Whatever your problem, let the Ameri- 
can Judicature Society help you with it. 
The Society’s information and consulta- 
tion services are at the disposal of 


Is Your Special Field of Interest? 


Continuing legal 
education? 
Juvenile courts? 
Family courts? 
Judicial councils? 


Unauthorized practice? Jury selection? 


Jury instructions? 
Medical testimony? 
Constitutional revision? 
Courtroom publicity? 


Here you may obtain... 


e Literature presenting the latest and best thinking on judicial administration problems: 
@ Up to the minute information on progress of similar projects in other localities; 

e Expert assistance in your own planning and drafting, and; 
e Benefit of the experience of others in planning and executing campaigns for judicial reform. 


American Judicature Society 


1155 East Sixtieth Street, Chicago 37, Illinois 


professional and civic organizations and 
individuals interested in promoting spe- 
cific projects for the betterment of jus- 
tice in states and their local communities. 


Bar activities? 

Lawyer referral 
service? 

Pre-trial procedure? 

Court congestion and 
delay? 

Court administration? 

Ethics and discipline? 

Public relations? 

Or something else? 














The American Judicature Society is a national legal organization founded in 1913 
to promote the efficient administration of justice. Since its inception the Society has 
fostered judicial reform by publication of the Journal, by distribution of literature to 
anyone interested in judicial administration, by assistance to state and local professional 
and civic organizations engaged in specific judicial reform projects, and by independent 
research in the administration of justice. The Society is supported entirely by the dues 
received from its 16,000 members. Voting memberships are open to members of the bar; 
associate memberships are open to anyone interested in improving judicial administration. 
Dues are $10.00 per year, and individuals interested in membership should either contact 
a member of the board of directors listed on the inside front cover of the Journal, 
or write to the Society directly at 1155 East Sixtieth Street, Chicago 37, Illinois. 














A great deal could be said about the 


patriotic and efficient manner in 


which the national and state bar asso- 
ciations are helping to solve great 
legislative problems. This field of 

work is so vital to the public that any 
force which weakens the bar, which 
makes for disunion in place of solidarity, 
and so undermines the confidence 
which the public feels for professional 
opinion, is a direct loss to successful 


popular government. 


HERBERT HARLEY 
Late Founder of the 
American Judicature Society 


To Promote the Efficient 


Administration of Justice 


AMERICAN JUDICATURE SOCIETY 
CHICAGO, ILLINOIS 











